MOT SO DE KUAT HOAN THIEN PHAP LUAT TO TUNG HINH SU
VE TRACH NHIEM CHUNG MINH TOI PHAM CUA TOA AN
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Tém tit: Phdp ludt t6 tung hinh sy Viét Nam quy dinh trach nhiém chitng minh t6i pham thudc vé
cdc co quan tién hanh t6'tung gom Co quan diéu tra, Vién kiém sdt va Toa dn dd phdt huy hiéu quda trong
ddu tranh phong, chong toi pham, kiém sodt duoc tinh hinh t3i pham trong thoi gian qua. Tuy nhién,
trudc yéu ciu cdi cdch tw phdp, xdy dung nha nuée phdp quyén xa hoi chi nghia Viét Nam v6i nhiéu yéu
cdu doi méi thi tuc t6 tung hinh sy ma trong tam la tranh tung la dot phd, phan dinh ranh mach cdc
chifc ning t6 tung, cin nghién citu, xem xét stra d6i cdc quy dinh vé trich nhiém chiig minh t6i pham
cia Toa dn.
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PROPOSALS TO COMPLETE CRIMINAL PROCEDURE LAW ON THE
COURT’S RESPONSIBILITY TO PROVE CRIMES

Abstract: Vietnamese criminal procedure law prescribes that competent procedural authorities
including Investigation agency, the Procuracy and the Court are held liable for proving crime. This
has been effective in the fight against crime and has controlled the crime situation recently. However,
facing the requirements for judicial reform and building a socialist rule-of-law state in Vietnam with
requests for innovation in criminal proceedings that litigation as a breakthrough and clearly defining
procedural functions, it is neccesary to research to amend regulations on the Court’s responsibility

to prove crimes.
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1. Quy dinh Toa an c6 trach nhiém
chitng minh t6i pham trong phap luat t6
tung hinh sy Viét Nam hién hanh

TS tung hinh sy Viét Nam thudc mo
hinh t0 tung thdm van huwdéng téi muc
tiéu kiém soat tdi pham, phat hién nhanh
chong, xtt ly kip thoi tdi pham va nguoi
pham t6i, tim dén chéan ly khach quan, sy
that tuyét d6i cua vu an chit khong phai la
su that phap ly. D€ dat duwoc muc tiéu, yéu
cau nay, t0 tung hinh su nudc ta da quy
dinh trdch nhiém ching minh t6i pham
cua tit ca cac co quan tién hanh td tung,
khong chi c6 co quan thiec hién chitc nang
budc tdi (Co quan diéu tra, Vién kiém sat),
ma gom ca co quan thuc hién chirc ning
xét xit (Toa an).

Trén co s ké thira cac quy dinh cua
B0 luat TG tung hinh sy (BLTTHS) nam
2003, BLTTHS nam 2015 (stta doi, b6 sung
nam 2021 - goi tat 1a BLTTHS niam 2015)
quy dinh: “Trdch nhiém chirng minh tji pham
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thudc vé co quan c6 thdm quyén tiéh hanh to
tung. Nquoi bi budc t9i c6 quyén nhung khong
budc phdi chitng minh la minh @ tgi (Diéu 15);
Co quan co tham quyén tién hanh 16" tung gém
co quan tién hanh t6'tung va co quan dwoc giao
nhiém vu tién hanh mot s6"hoat dong diéu tra
(diém a khoan 1 Diéu 4); Co quan tién hanh
to tung gom Co quan diéu tra, Vién kiém sit,
Toa dan (khoan 1 Diéu 34).

Cac quy dinh trong BLTTHS nam 2015
tiép tuc dé cao tinh tich cuc, chu dong cta
Toa an trong giai doan xét xtt vu an hinh
su. Cu thé, trong giai doan chuan bi xét xtt,
Tham phan dwoc phan cong thu ly vu an
nghién ctru ho so vu én, c6 tham quyén tra
lai ho so cho Vién kiém sat dé diéu tra bo
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sung khi thdy thiéu nhiing chting c& quan
trong hodc khi ¢6 can ctt cho rz?mg bi cao con
pham mot t6i khac hodc cd dong pham khac
(Biéu 280); c6 quyén yéu cau Vién kiém sat
b6 sung tai liéu, chiing ctt ma khong phai
tra ho so dé diéu tra bd sung (Diéu 284).
Toa an cé trach nhiém xac minh, thu thap,
bd sung chiing ctt bang cac hoat dong: theo
quy dinh tai Biéu 252, BLTTHS nam 2015.
Vi cac quy dinh nay, Toa an thuc hién hoat
dong chitng minh t0i pham thay cho Vién
kiém sat ma khong phai la mé phién toa
va néu thé'y thi€u chimg ctr két t0i thi phai
tuyén bi cdo vo tdi nhur yéu cau cta ngu}en
tac suy doan vd t6i ma nhiéu nudc tién tién,
phat trién dang van dung.

Tai phién toa, Toa an chu tri viéc xem
xét cong khai, thdm tra cac két qua diéu tra,
truy t6 duoc thé hién trong ho so vu an.
Trinh tu xét hoi theo thit ty, chu toa phién
toa hdi trude, sau do quyét dinh dé Tham
phén, Hoi thadm, Kiém sat vién, nguoi bao
chtta, nguoi bao vé quyén va loi ich hop
phap cua duwong su thuchién viéchéi (Dieu
307). Do d6, Tham phén chu toa phién toa
c6 quyén chu dong xét hdi, cd thé xét hoi
toan b cac van dé ctia vu &n nham kiém
tra, xac minh lai cac chitng ct da thu thap
duoc trong cac giai doan t0 tung truede do,
lam can c& cho viéc ra phan quyét ban an.
Hoi dong xét xtr ¢6 quyén khoi td vu an
(mdc du quyén han nay thudc chitc nang
budc tdi do Co quan diéu tra, Vién kiém
sat thye hién); c6 quyén xét xi bi cao vuot
ra ngoai giéi han truy t6 cua Vién kiém sat
(biéu 298)... Cac quy dinh ctia BLTTHS
Viét Nam hién hanh da giap cho hoat dong
kiém tra, danh gia, st dung ching ctt ctia
qua trinh giai quyét vu an va Hoi dong xét
xtr trong qua trinh ching minh t0i pham
dwoc khach quan va toan dién hon, viéc
xét xtt dugc nhanh chéng, kip thoi.

2. Mot s6 bat cap, han ché khi quy
dinh Toa an c6 trach nhiém chitng minh
toi pham

Thir nhit, quy dinh Toa an c6 trach
nhiém chitng minh t6i pham khong bao
dam sy phan dinh ranh mach chttc ndng,

nhiém vy va thdm quyén cta cac chu thé

thuc hién cac chirc nang co ban cua td tung
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hinh sw. Mot chu thé phap luat nhung lai
duoc giao thyc hién dong thoi nhiéu chire
nang to tung khéc nhau, tao ra su chong
lan trong viéc thue hién chire nang co ban
cua t6 tung hinh su. Vé nguyen tac, bén
nao thurc hién viéc budc tdi, bén dé phai
co trach nhiém ching minh, lap luan cho
cac co so, ly 1é ctaa viéc bugc tdi, va tuong
twe voi bén go t6i. Tuy nhién, quy dinh Toa
an co6 trach nhiém chitng minh t6i pham
la chuyén trdch nhiém ching minh t6i
pham tr bén budc t6i (Co quan diéu tra,
Vién kiém sét) sang bén xét xir (Toa &n)
nén chua tao diéu kién dé phat huy tinh
chu dong, tich cuec va trach nhiém cta bén
budc tdi trong viéc thuc hién chirc nang t6
tung cta minh. Diéu nay sé khong dam
bao dwoc vai tro doc lap cua Toa an trong
viéc thure hién chitc nang xét xt. Quy dinh
trinh tu xét hoi theo quy dinh tai Diéu 305
BLTTHS nam 2015 dé dan dén viéc Tham
phén lam thay cong viéc ctia Kiém sat vién
tai phién toa, anh hudéng dén viéc tranh
tung do Tham phan vira c6 trach nhiém
chiing minh vtra la nguoi diéu hanh viéc
tranh tung gitta bén budc t6i va go toi.

Thit hai, quy dinh Toa an co trach
nhiém chitng minh tdi pham, xac minh,
thu thap tai liéu, chiing ctt, nghién cttu ho
so vu an, tra ho so yéu cau Vién kiém sat
diéu tra bd sung lam cho chu thé nay nhan
thirc vé ndi dung vu an trude khi xét xt,
anh hudng dén noi tdm cua Thdm phéan
khi xét xtt va ra phan quyét tai phién toa.
Tham phan thu thap chiing ct, tai liéu lam
cho viéc giai quyét vu an cua Tham phan
sé khong bao dam tinh khach quan do phai
te minh danh gia, kiém tra ching c, 1€
thudc vao ching ct budc t6i da thu thap
ma xem nhe > chung ctt go toi phat sinh tai
phlen toa, dan dén qua trinh giai quyet vu
an trong t0 tung hinh sy tham van de cé
Xu husong dinh kién, kh6 bao dam tinh dan
chu, cong bang Khong it nguoi cho rang
t0 tung tham van truy kich t6i pham dén
cling, qud trinh t8 tung dién ra khép kin,
nguy co dan dén oan, sai cao hon so véi
mo hinh t6 tung hinh su tranh tung’.

1 Pé tai doc 1ap cdp Nha nuwéc (2011), Nhitng vin dé ly
ludn va thyee tién ciia viée doi mdi thii tuc to tung hinh sw
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Thit ba, quy dinh Toa an c6 trach nhiém
chitng minh tdi pham khong pht hop vdi
xu hudéng chung cua da sO cac nudc trén
thé gidi. Theo quy dinh ctia BLTTHS Lién
bang Nga, chttc nang budc tdi, go tdi va
phan quyét vu an la doc lap va khong
thé giao cho cuing mot co quan hodc cung
mot nguoi cd tham quyén thuc hién. Toa
an khong phai la co quan truy t6 hinh sy,
khong thuoc bén buoc toi hodc bén go toi.
Toa an cd trach nhiém tao diéu kién can thiét
d€ cacbén thuc hién cdc nghia vu ctia minh
va thurc hién cac quyen dugce giao cho ho;
bén budc toi va bén go t6i binh dang truedc
toa an (Diéu 15); nguoi bi tinh nghi, bi can,
bi cdo khéng c6 nghia vu chitng minh sy
vO t0i ctia minh. Trach nhiém chimg minh
st budc tdi va bac bo nhitng ly do nham
bao vé cho nguwoi bi tinh nghi va bi can, bi
cao thudc bén budc tdi (khoan 2 Biéu 14).
Theo quy dinh phap luat t6 tung hinh sy
Cong hoa Phap, trach nhiém chitng minh
sw that hoan toan thudc vé co quan cong
t6. Tai Vwong Qudc Anh, Hoa Ky, trong
cac phién toa xét xtt vu an hinh sy, Cong
t0 vién c6 nghia vu bao vé sy budc tdi bi
cdo, chiu trach nhiém chung minh hanh
vi pham toi va nguoi da co 16i trong viéc
gay nén toi pham; tranh tung dan chu vdi
nguoi bao chita; ¢ quyén khang nghi ban
an, quyét dinh cua Toa an cé vi pham phép
luat. Luat hinh sy Vuong quoc Anh ¢ mot
nguyen tac rat ndi t1eng la bi cdo duoc gia
thuyét la vo t0i va bén cong t6 co trach
nhiém x6a hét moi nghi ngo d€ chirng minh
bi cdo co t0i, trach nhiém ching minh co6
toi ctia bi cao thudc vé co quan cong to. Tai
liéu nghién ctru vé mo hinh t6 tung hinh sy
ctia Hoa Ky cutia Richard S. Shine va 6 My
¢o tha tuc canh bao Miranda: Trach nhiém
chiing minh phai thudc vé va chi thudc vé
co quan budc tdi, ngroi budc toi. Ban an
phai dua trén cac chitng ctt da dwoc xem
xét tai phién toa, khong mot chiing ctt nao
o gia tri tién quyét, khong duoc dung lam
chiing c nhitng tinh tiét do nguoi lam
chiing va nhitng nguoi tham gia td tung
khac néu ra néu ho khong thé néi ro vi sao

ddp 1kng yéu ciu cdi cdch tw phdp, Vién khoa hoc kiém
sat, tr. 41.
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biét duoc tinh tiét d6. Chinh vi vay, mo
hinh t6 tung hinh su Hoa Ky uu tién kiém
soat toi pham dong thoi duy tri mot quy
trinh thu tuc cong bang?. Tham khao Quy
ché Rome vé toa an hinh sy qudc ctia Lién
hop qudc nam 1998 cho thay, Cong t6 vién
O trach nhiém phat hién va tim ra moi tinh
tiét va chiing c d€ xac dinh trach nhiém
hinh sy va t6i pham theo quy ch€, diéu tra
xac dinh cac tinh ti€t budc t6i va go toi mot
cach cong bang (Dleu 54.1). Viéc thu thap
tai liéu, chtmg ct tuan thu theo sy chi dao
cua Truong cong t0 va tuan theo Quy ché
Rome va cac nguyen tac, quy tac, quy dinh
cua phap luat qudc t&; trach nhiém ching
minh bj cdo c6 tdi thudc vé Trwong cong to
(biéu 66).

Thir tw, quy dinh Hoi dong xét xtr ra
quyét dinh khoi t6 vu an hinh su (khoan 4
biéu 153 BLTTHS nam 2015) la khong phu
hop. Boi 1€, khoi t6 vu an la diém khoi dau
cta viéc qua trinh xt¢ ly hinh su khi vu viéc
c6 dau hiéu cta ti pham, la can c& cho
viéc tién hanh cac bién phéap diéu tra, thu
thap ching ct, tai liéu dé€ chtirng minh t6i
pham va nguoi pham t6i. Khi ¢ da can cie
dé xac dinh mét ngwoi da thye hién hanh
vima B¢ luat Hinh sy quy dinh la toi pham
thi Co quan diéu tra ra quyét dinh khoi t&
bi can (D1eu 179). Do d6, khoi t6 vu an gan
lién véi viéc thye hién chite nang budc toi.
Quy dinh vé tham quyén khoi t6 nhu vay
da phéan nao thé hién viéc Hoi dong xét xtr
tién hanh cac hoat dong thudc ndi dung
cta chitc nang budc t0i, trong khi dé Hoi
dong xét xt 1a cha thé duy nhat va chi thuc
hién chitc ndng xét xtr’.

3. Dé xuit stta doi cac quy dinh cta
Bo luit T4 tung hinh sy vé trich nhiém
chitng minh t¢i pham ctia Toa an

Nghi quyét s6 49-NQ/TW ngay
02/6/2005 ctia BO Chinh tri vé Chién luoc cai

2 Nguyeén Tric Thién (2019), Chitng minh trong to'tung
hinh sw Vigt Nam tie thyec tién tinh Dong Nai, Luan an
tién si nganh Luét hoc, Vién Han 1am khoa hoc xa hoi
Viét Nam, tr. 9.

% Tran Ngoc Minh (2023), Chirc ning bugc t6i trong khéi
t6, diéu tra vy dn hinh sy, Luén an tién si nganh Luat
hoc, Vién Han 1am khoa hoc xa héi Viét Nam, tr. 128.
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cach tu phap dén nam 2020 da nhan manh
“xdc dinh 16 chitc ning, nhiém vy, tham quyén
cua cic co quan tw phap, xdc dinh r6 hon vi tri,

quyén han, trach nhi¢m cua nQuoi tién hanh to

tung va nguoi tham gia t6'tung theo hwong bdo
dam tinh cong khai, dian chu, nghiém minh”.
Nghi quyét s6 27-NQ/TW ngay 09/11/2022
Hoi nghi lan tht sdu Ban chap hanh Trung
wong Dang khoa XIII vé ti€p tuc xay dung
va hoan thién Nha nudc phap quyén xa hoi
chtt nghia Viét Nam trong giai doan mdi
cting ddt ra yéu cau “Quyén lyc nha nuéc la
thong nhit, co sw phan cong ranh mach, phoi
hop chit ché va kiém sodt hiéu qua Qiira cic co
quan nha nwéc trong thuwc hign cdc quyén lap
phap, hanh phap, tw phap”; “Nghién ctru lam
10 thidm quyén hgi dong xét xiv khoi t6"vu dn
tai phién toa, nhitng truwong hop toa dan thu
thip chitng cir trong hoat dong xét xir; “Xay
dung ché’ dinh t0" tung tw phdp 13y xét xu la
trung tdm, tranh tung la dot phd”. Vi vay,
can nghién ctu, dé xudt lam ro nhiém vu,
quyeén han ctia Toa an trong viéc thuc hién
chttc nang xét xtt, phan dinh ranh mach, o
rang v6i Co quan diéu tra, Vién kiém sat
thuee hién chitec nang budc t6i, chttng minh
t0i pham. Cu thé nhu sau:

Thit nhat, can xac dinh md hinh 6 tung
hinh syt ctia Viét Nam thoi gian t6i theo yéu

cau cai cach tu phap tiép tuc la mé hinh t&

tung ma nén tang la tham van, nhung tang
ceong hon cac yéu to tranh tung, bao dam
tranh tung la dot phé Qua trinh tranh tung
gitta bén budc tdi va bén bao chita la diéu
kién tién quyet bao dam sy binh dang gitra
bi can, bi cdo, nguoi bao chita véi Diéu tra
vién, Kiém sat vién thuc hién chiic néng
budc tdi. Toa an co vai tro trung tam, diéu
khién viéc tranh tung gitta bén budc toi va
bén go toi. Toa an tap trung thiec hién chitc
nang xét xtt, khong thuc hién chitc nang
budc tdi va chic nang bao chita. Trach
nhiém ctia Toa an 1a kiém tra sy that thong
qua tranh tung ma khong phai ty minh
di tim s that thong qua xét hoi va dua ra
phan quyét cudi cung vé mot ngureoi nao doé
o toi hay vo t6i. Pay la xu huéng chung
veé thiét ché tu phap va vai tro cta Toa an
cac nudc. Vi vay, “sé la sai lim néu cho mng
chirc niang cua Toa dn khong chi la xét xiv ma
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bao gom ca bugc tpi va bao chita nira... Toa dn
phdi lam sang to tdt cd cdc tinh tiét cia vy dn
(ca tinh tiét bugc tgi va tinh tiét g6 t0i) nhung
kh@ng phii dé’budc tdi hodc g6 tdi dbi voi bj cdo
ma nham muc dich xdac dinh sw that khdach quan
ctia vy dn, dé’cé quyét dinh diing din vé vu dn,
tikc la dé'thiee hién chirc ning xét xir...” *

Theo d¢, can stra doi quy dinh cua
BLTTHS hién hanh nham xac dinh dung
vi tri, vai trd ctia cac chu thé trong toan
bd qua trinh giai quyét vu an hinh sy noi
chung va tai phién toa nodi riéng. Vieén
kiém sat thuc hién chitc nang budc t6i cd
trach nhiém chitng minh t6i pham, khong
chi trong giai doan diéu tra, truy t6 ma ca
trong giai doan xét xtt. Khi thiec hién chtic
nang cong t0 tai phién toa, Vién kiém sat
co trach nhiém chitng minh su that vu an
(ca viéc budc t0i, go t0i), tranh luan dan
chu, d6i dap véi nguoi bao chira va nhiing
nguoi tham gia t0 tung khac dé lam ro sy
that vu an. Vé ban chat, tranh tung la viéc
cac bén dua ra chting ctt va lap luan dé€'bao
vé quan diém ctia minh. Toa an déng vai
tro la “trong tai” phan xt trén co sé ching
ct ma cac bén dwa ra d€ dua ra cac phan
quyét dua trén chiing ctt, ly 1€ cua Kiém sat
vién, bi cdo, nguoi bao chira... dua vao két
qua tranh tung tai phién toa dé€ c6 nhing
ban an dung phép luét, cé stic thuyét phuc
cao. D€ tang cuong tranh tung, can xac
dinh trdch nhiém thu thap chting ct¢ ching
minh ti pham thudc vé Co quan diéu tra,
Vién kiém sat. Toa én khong c6 trach nhiém
chttng minh, thu thap chiing ct trong qua
trinh giai quyét vu an hinh su.

Vi vy, can stta d6i, b6 sung Diéu 15
BLTTHS nam 2015 nhw sau: “Trdch nhiém
chirng minh t6i pham thudgc vé Co quan diéu
tra, co quan dwoc giao tién hanh mot s6” hoat
dong diéu tra, Vién kiém sit. NQuoi bi budc t0i
cé quyén nhung khong budc phai chirng minh
la minh w0 tgi. Trong pham vi nhigm vu, quyén
han ciia minh, co quan, nguoi co thim quyén
do phdp ludt quy dinh phdi dp dung cic bién
phap hop phdp dé xdc dinh sw thit cia vu dn

4+ Nguyén Dtrc Mai (2008), “Van dé tranh tung hinh
sw”, Ky yéu Dé tai khoa hoc cdp bg, Vién Khoa hoc kiém
sat, Ha Noi.
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mot cach khdch quan, toan dién va day du, lam
10 chitng civ xdc dinh co t0i va chitng cir xdc
dinh 0 tgi, tinh tiét tang nang va tinh tiét giam
nhe triach nhiém hinh sy cua nguwoi bi bugc toi”.

Thir hai, 61 madi vi tri, vai tro va trinh
tie xét hoi tai phién toa theo hudng, Toa an
cht yéu lam nhiém vu diéu khién viéc xét
hoi ctia bén budc t6i va bén bao chira. Trach
nhiém xét hoi chinh tai phién toa dé€ chiing
minh, bao vé quan diém budc toi phai
thudc vé Kiém sat vién. Nguoi bao chira
hoi vé cac tinh tiét go toi. Toa an chi thuec
hién chttc nang xét xtt, khong thuic hién
nhitng tham quyén thudc chirc nang budc
toi. Khi xét xt, Toa an tim hiéu sw that,
nhan thirc sy that vy an cha yéu thong qua
viéc nghe cac bén hoi, tranh luan, déi dap.
Hoi dong xét xtr chi hoi khi that can thiét,
sau khi bén budc t0i va bén bao chira da két
thic phan xét hoi ma thdy con nhitng van
dé chua ro dé€ kiém tra ching ctt budc toi
va chiing ct g6 t6i nham nhan thitc ding
su that, hoi vé nhitng van dé chwa r6 hodc
c6 mau thuan. Trinh tw xét hdi cling can
duoc stra doi theo hwdéng Kiém sat vién
hoi truede, sau d6 dén nguoi bao chira, dén
nguoi bao vé quyén va loi ich hop phap
cua bi hai, duong sw, Toa an chi hoi sau
khi cac bén da hoi xong va khi can thiét d€
kiém tra tinh ding, sai ctia nhitng van dé
ma cac bén da hoi, da tranh luan®.

Thit ba, can bo tham quyén khoi t& vu
an hinh su cua Hoi dong xét xt. Viéc ra
quyét dinh khoi td vu an thudc chiic nang
budc toi ciia Co quan diéu tra, Vién kiém
sat. Toa an la co quan xét xtt ma ra quyét
dinh khoi t6 vu én hinh sy sé anh huong
dén tinh doc lap, khach quan trong qua
trinh xét xtt vu an do. Vi vay, quy dinh nay
can phai stra doi theo hudng néu qua viéc
xét xt¢ tai phién tda ma phat hién viéc bo
lot t0i pham thi Hoi dong xét xt yéu cau
Vién kiém sat hoac Co quan diéu tra co
thdm quyén ra quyét dinh khoi t6 vu an
hinh su.

Thir tw, hoan thién quy dinh cua
BLTTHS ndm 2015 vé tham quyén cua Toa
an trong viéc tra lai ho so cho Vién kiém

5 Pé tai doc 1ap cdp Nha nudc (2011), Tidd, tr. 234.
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sat dé diéu tra bo sung; yéu cau Vién kiém
sat bd sung tai liéu, ching c@ ma khong
phai tra ho so dé€ diéu tra bd sung. Trén co
sd cac tinh tiét duoc chirng minh tai phién
toa, néu du can ct thi Toa an két toi doi voi
nguoi da thuc hién t6i pham, néu khong
dua can c& khéng dinh ho la nguoi thuc
hién hanh vi pham t6i thi phai tuyén nguoi
dé vo toi. Do do, d€ bao dam hoat dong
tranh tung tai phién toa, bao dam viéc
thiee hién nguyén tac tranh tung, nguyén
téc suy doan vo t0i, can bd cac can ct dé
Toa an tra ho so cho Vién kiém sat diéu
tra bd sung quy dinh tai Biéu 280 va Diéu
284 BLTTHS; dong thoi xac dinh rd Toa an
ra phan quyét trén co so cac tinh tiét duoc
chiing minh, lam r6 tai phién toa so tham
ma khong chi phu thudc vao ho so vu an®./.
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