MOT S0 VUGNG MAC TRONG DINH TOI DANH
VE 1[1] T0 CHUC, MOI GIGI CHO NGUDI KHAC KUAT CANH,
NHAP CANH HOAC G LAI VIET NAM TRAI PHEP VA TI TO CHUC,
MOI GIGI CHO NGUOI KHAC TRON DI NUGC NGOAI
HOAC O LAI NUGC NGOAI TRAI PHEP
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Tém tit: Trong nhitng ndm qua, cdc toi pham vé xudt canh, nhdp canh dién bién hét siic phiic
tap, tiém an nhiéu nguy co tdc dong xdu dén an ninh trdt tw. Tuy nhién, thuc tién dinh toi danh doi
v6i cdc t6i pham ndy van con gdap nhicu vuong mdc, giy dnh huong nhdt dinh dén cong tic dicu
tra, x1t Iy t6i pham. Bai viét phdn tich nhiig vuong mdc trong thuc tién dinh toi danh d6i v6i cic
t0i t6 chifc, méi gidi cho nguoi khdc xudt canh, nhdp canh hodc 6 lai Viét Nam trdi phép (Diéu 348
Bo ludt Hinh sy niam 2015, stta d6i bo sung ndam 2017 - goi tit la BLHS) va ti t6 chifc, moi gidi cho
nguoi khdc tron di nude ngoai hodc & lai nuéc ngodi trdi phép (Piéu 349 BLHS), tir d6 dua ra mot
s6'kién nghi khic phuc.
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Abstract: Recently, emigration and immigration crimes have become increasingly complex, posing
significant risks to public order and security. However, in practice, it is difficult to determine charges for
these types of crimes that affecting the investigation and prosecution. This article analyzes the obstacles
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1. Mot s6 vweéng mac trong dinh toi
danh tdi t6 chitc, moi gidi cho nguwoi khac
xuét canh, nhip canh hoic 6 lai Viét Nam
trai phép va tdi td chirc, méi gidi cho nguoi
khac tron di nuwdc ngoai hoac 6 lai nuwde
ngoai trai phép

Thit nhdt, khé khin trong xic dinh diu
hiéu “xudt canh trdi phép” v6i diau hi¢u “tron di
nwdc ngoai trdi phép”

BLHS hién hanh khong mo ta, quy
dinh cu thé thé nao la hanh vi “xudt canh trdi
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phép” hay “tron di nwéc ngoai trdi phép”. Do
dé, van ton tai nhitng quan diém khac nhau
trong dinh t6i danh d6i véi cac hanh vi trén:

Quan diém thir nhét cho ring, xuat canh
trai phép la “cong dan Viét Nam hodc cong din
nwdéc ngoai ra khéi lanh thé Viét Nam ma khong
co sw cho phép ctia co quan ¢d thdm quyén cia
Viét Nam hodc khong diing voi trinh ti, thu tuc

* Email: Hautranxuanthanh@gmail.com
Thac si, Giang vién Hoc vién An ninh nhdn din,
Nghién citu sinh Truong Dai hoc Ludt Ha N§i
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ma phdp ludt Viet Nam quy dinh™'. V&i cach
hiéu nay, hanh vi xuat canh trai phép khong
doi héi viéc ra khoi lanh tho Viét Nam phai
qua ctra khau. Do d6, “tron di nwéc ngoai” va
“xudt canh trdi phép” la hai thuat ngx dong
nghia thé hién viéc ra khdi lanh tho Viét
Nam mot cach trai phap luat.

Quan diém thit hai cho rﬁng, xuat canh
trai phép la “hanh vi ra khéi lanh thé' Viét Nam
qua cdc ctea khdu ciia Viét Nam trdi quy dinh ™.
D&u hiéu “qua cira khdu” la tiéu chi d€ phan
biét hanh vi “xudt canh trii phép” voi “tron
di mwdéc ngoai trdi phép”, va hanh vi ra khoi
lanh tho Viét Nam béng cac thu doan gian
doi nhu lam gia gidy to xuat canh, sai doi
twong xudt canh... tai ctra khau la xudt canh
trai phép.

Trudc nhitng vudng mac trén, ngay
20/4/2021, Vién kiém sat nhan dan toi cao
(VKSNDTC) da ban hanh Coéng van sd
1557/VKSTC-V1 vé viéc huéng dan nghiép
vu ap dung cac diéu 347, 348 va 349 BLHS
dé phan biét hai hanh vi trén nhw sau: Hanh
vi td chitrc, moi gidi cho nguoi khac xuat
canh trai phép quy dinh tai Biéu 348 BLHS
la vi dong co vu lgi ma t6 chitc, mdi gidi cho
ngroi khac tr Viét Nam ra nwede ngoai trai
phép chi véi muc dich dwa nguwoi khic qua
bién gidi; con hanh vi td chitc, mdi gidi cho
nguoi khac tron di nuwdc ngoai quy dinh
tai Diéu 349 BLHS la t0 chitc, moi gidi cho
nguoi khac ra khoi lanh tho Viét Nam vdi
muc dich dé' nguoi dé tron ra nwéc ngoai hodc
6 lai nwdc ngoai trdi phép®. Huéng dan trén
khong can ct ddu hiéu “qua ctra khadu” ma
can c& dau hiéu “dong co vu lgi” va “muc
dich” &€ dinh toi danh dd6i vdi hai toi trén.
Tuy nhién, thuc tién 4p dung phéap luat
cho thay viéc can ctt ddu hiéu muc dich dé
dinh toi danh d6i véi cac toi trén 1a khong

! Phan Ngoc Son, “Téi t6 chitc, mdi gidi cho nguoi
khac xudt canh, nhap canh hodc & lai Viét Nam tréi
phép - M6t s han ché, viedng méc va kién nghi hoan
thién”, Tap chi Toa dn nhdn din, s6 22/2022, tr.36.

2 Truong Dai hoc Luat Ha Noi, Gido trinh Ludt Hinh sy
Viét Nam - Phiin cdc toi pham (quyén 2), Nxb. Tu phap,
Ha Noi, 2021, tr.239, 241.

® Tiéu muc 2.1 muc 2 Coéng vén sd 1557/VKSTC-V1
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thdng nhat, chang han: Cting 1a hanh vi t&
chtrc cho nguoi khac ra khoi lanh tho Viét
Nam trai phép v6i muc dich d€ nguoi do
lao dong trai phép & nudc ngoai, co vu an
dwoc dinh t6i danh vé tdi to chiic, moi gidi
cho nguoi khac xuat canh trai phép (biéu
348 BLHS)* nhung c6 vu an lai dinh t0i
danh vé t0i t6 chirc cho nguoi khac tron di
nudc ngoai trai phép (Diéu 349 BLHS)®.
Bén canh d6, viéc dwa vao dau hiéu
“dong co vu lgi” d€ dinh toi danh d6i véi cac
t0i trén cling c¢6 nhiing han ché€ nhat dinh.
Vé ly luan, hanh vi t6 chttc, méi gidi cho
nguoi khac xuat canh trai phép (Diéu 348)
duoc thac day boi “dong co vu loi la ddu hiéu
bt budc ciia toi pham nay”®. Tuy nhién, hanh
vi t6 chirc, moi gidi cho ngwoi khéac tron di
nudc ngoai trai phép (Piéu 349 BLHS) van
c6 thé xuat hién yéu t6 vu lgi. Nhu truong
hop: Hau Mi C dwgc chu hira hen néu tim
dwoc thém ngwoi lam sé€ nhan dugc lrong
cao hon4.500 nhan dan té/ thang nén C da vé
Viét Nam t6 chirc duwa 09 nguoi sang Trung
Qudc, khong lam thu tuc xuat canh, nhap
canh. Hoi dong xét xt xac dinh C pham ti
t0 chitc cho nguoi khac tron di nudc ngoai
trai phép (Biéu 349 BLHS)". Ngoai ra, viéc

* Ban an s6 50/2021/HS-ST ngay 30/09/2021 cta Toa
an nhan dan (TAND) huyén Bat Xat, tinh Lao Cai: Lé
N va Lé T nhén 16i cia H dua 02 nguoi sang Trung
Qudc trai phép d€ tim kiém viéc lam. Sau khi lién hé
véi K va C qua Zalo, ngay 08/5/2021 N cling T da dan
C ré xudng sudi bién gidi d€ vuot bién sang Trung
Qudc thi bi phat hién, bét gitr. Hoi dong xét xur xac
dinh N va T pham ti t6 chitc cho ngwoi khéac xuat
canh trai phép (Didu 348 BLHS).

5 Ban an s6 93/2021/HS-PT ngay 27/02/2023 cta
TAND thanh phd H6 Chi Minh: Tran Van D t8 chac
cho 40 nguoi xuét canh di Dai Loan d€lao dong qua
hinh thtec di du lich bang “Visa Quan hong” va D da
thu 27-34 triéu dong/nguoi. Sau khi bi bét, truc xuat
khéi Pai Loan, D da bi cac co quan chitc nang ctia
Viét Nam xét xtr vé tdi td chirc cho nguoi khac trén
di nuwdc ngoai (Diéu 349 BLHS).

® Hoc vién An ninh nhan dan, Gido trinh Ludt Hinh
sw Viét Nam (Phin cic t6i pham), Nxb. Gido duc Viét
Nam, Ha Noi, 2018, tr.354.

7Ban an sd 16/2023/HS-ST ngay 15/3/2023 cia TAND
tinh Ha Giang.
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xac dinh thoi diém c6 dong co vu loi dé
dinh t6i danh ciing 1a mét van dé phtc tap,
can dwoc lam ro. Chzfmg han, truong hop to
chirc dua nguoi qua nudce khac trai phép dé
tim viéc, chu thé khong thu tién, khong thoa
thuan loi ich dugc hwong trudce va trong khi
thuiee hién hanh vi nhung sau d6 lai nhan
duoc tién chiét khau tir cong lao dong cta
nhitng nguoi nay va bi xtt ly vé tdi to chirc
cho nguoi khac xuét canh trai phép (Diéu
348 BLHS) vi c6 dong co vu lgi®. Vé nguyén
tac, dong co pham toi phai c6 triede hanh vi
khach quan nhung treong hop nay nguoi
pham tdi da t6 chitec xuat canh trai phép
thanh cong, khong co6 su thoa thuan loi ich
trudc va trong khi thiec hién t6i pham, do
d6 viéc can ctt dau hiéu dong co d€ dinh t6i
la chua phu hop.

Thit hai, vuéng mic trong phin dinh,
phin biét hanh vi “t6 chirc” va “moi ivi”

+ Vé phan dinh hanh vi “t6 chitc” va
hanh vi “moi gi¢i”

BLHS nam 2015 khong quy dinh thé
nao la hanh vi “td chtrc”, “moi gidi” tai Diéu
348, Diéu 349 BLHS. Thuec té, “t0 chitc” dwoc
hiéu 1a chudi hanh vi nhw van dong, ru re,
16i kéo nguoi khac; chuan bi phuong tién,
dia diém, tién bac, gidy to’... d€ dua nguoi
khac xudt canh, nhap canh trai phép hay
tron di nudc ngoai hodc ¢ lai nwde ngoai trai
phép. Con “moi gidi” duoc hiéu la cac hanh
vi ¢6 tinh chat tao diéu kién nhu gidi thiéu,
chi dan cho nguoi khac... d€ ho xuat canh,
nhap canh hoac ¢ lai Viét Nam trai phép™.

Thuc t€, viéc phan dinh hanh vi “td
chirc” hay “moi gidi” d€ dinh tdi danh d6i
véi cac t0i pham quy dinh tai Diéu 348,
Diéu 349 BLHS la khong hé dé dang, c4 biét
c6 treong hop la chua chinh xac. Nhu vu
an: T2 mudn vé Viét Nam da nho K lién lac

8 Ban an sd 36/2019/HS-ST ngay 24/7/2019 ciia TAND
tinh Cao Bang.

o Nguyén Ngoc Hoa (chu bién), Binh ludn khoa hoc Bg
ludt Hinh sy 2015, duwroc stva d6i, bd'sung nam 2017 (Phiin
cdc t9i pham) - Quyén 2, Nxb. Tw phap, Ha Noi, 2018,
tr.590-591.

10 Nguyén Ngoc Hoa (cht bién), Sdd, tr.591.
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voi T d€ dua vé nudce. Sau do, K da dung
dién thoai dé lién lac vdi T dé nho dua T2
va mot sO nguwoi khac vé Viét Nam, tién
cong tu thoa thuan gitta T va nhitng nguoi
di". Hoi dong xét xtr xac dinh K pham ti
t0 chtrc cho nguoi khéc xudt canh trai phép
(biéu 348 BLHS). Tuy nhién, hanh vi cua
K trong vu an trén chi diing lai ¢ viéc gioi
thiéu, thiét 1ap moi lién hé gitra cac bén, do
dé viéc dinh t0i K vé hanh vi “t6 chic” la
chwa phtt hop, chinh xac.

+Vé phan biét hanh vi t6 chirc, m6i gioi
cho nguoi khac xuat canh trai phép hodc tron
di nwdc ngoai trdi phép trong truong hop
“xudt canh hop phdp qua ciea khdu nham muc
dich cw trii, lao dong bit hop phap 6 nwée ngoai”

Quan diém thir nhit cho rang, truedng hop
“nguoi xudt canh hgp phap qua ctra khau
nham muc dich cu trd, lao dong bat hop
phap ¢ nudc ngoai”, tinh chat trai phap luat
thé hién 6 cho sau khi xuat canh hop phap,
ho da tr6n ¢ lai nudc ngoai nh3m c tri, lao
dong bat hop phap hodc xam nhap bat hop
phap sang nudc thit ba. Do d6, xac dinh
pham i “t6’ chirc, méi gidi cho nguwoi khdc ¢
lai nwéc ngoai trdi phép” (Diéu 349 BLHS).

Quan diém khdc cho rang treong hop trén
nguoi to chitc, nguoi moi gidi da cd6 muc
dich dwa nguoi khéc ra khoi lanh tho Viét
Nam nham cu trt, lao dong bat hop phap &
nudc ngoai trude khi xudt canh hop phép.
Vi vay, hanh vi ctia nguoi to chitc va moi
gioi trong treong hop nay phai bi xu ly vé
t0i “T0 chirc, moi gidi cho nguoi khic tron di
nwoéc ngoai” (Biéu 349 BLHS) hodac “T6 chitc,
moi Qioi cho nguoi khdc xudt canh trdi phép”
(biéu 348 BLHS).

Thir ba, kho khan trong phin dinh xir phat
hanh chinh v6i xi 1y hinh sw vé cung mot hanh vi
t6’ chire, moi idi cho nguwoi khic xudt canh, nhip
canh, ¢ lai nwéc ngoai, ¢ lai Vigt Nam trdi phép

Cac toi pham quy dinh tai Diéu 348,
biéu 349 BLHS duoc xay dung la cdu thanh
t0i pham hinh thitc va khong quy dinh ddu
hiéu “da bi xir phat vi pham hanh chinh vé

I Ban an s6 123/2021/HS-ST ngay 21/12/2021 cta
TAND huyén Tan Bién, tinh Tay Ninh.
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hanh vi nay ma con vi pham”? la dau hiéu
dé€ dinh t0i. Do d¢6, t6i pham hoan thanh
duwoc xac dinh ttr khi ngroi pham toi thuec
hién hanh vi khach quan dwoc mo ta trong
cdu thanh t6i pham. Trong khi d6, diém d
khoan 7 Biéu 18 Nghi dinh s6 144/2021/
ND-CP ngay 31/12/2021 ctia Chinh phu
vé Quy dinh xtt phat vi pham hanh chinh
trong Iinh vic an ninh, trat ty, an toan xa
hoi; phong, chdng té nan xa hoi; phong
chdy, chita chdy; cttu nan, ctu hg; phong,
chong bao lyc gia dinh ciing quy dinh xw
phat hanh chinh d6i v6i hanh vi: “t6 chiee,
moi gidi, giip siec, xui giuc, chita chdp, che
Qidu, tao diéu kién cho nguoi khdc xudt canh,
0 lai nwéc ngoai, nhip canh, ¢ lai Viét Nam
hodc qua lai bién Qi6i quoc gia trdi phép”™ ma
khong néu ro hanh vi vi pham & mic do
nao thi bi x& phat vi pham hanh chinh.

Nhu vay, cung mot loai hanh vi vira
dwoc quy dinh la t¢i pham, vita duogc xac
dinh la vi pham phdp luat hanh chinh. Tuy
khoan 2 biéu 8 BLHS nam 2015 quy dinh
d&uhiéu “tinh chit nguy hiém cho xa hgi khong
diang ké”*1a co so d€ phan biét gitra tdi pham
v6i vi pham phap luat khac nhung thuc t€,
dé€ xac dinh dang ké hay khong dang ké
nham phan dinh xt phat hanh chinh véi xt
ly hinh sy trong trueong hop nay 1a hét stc
kho khan. Boi 1€ hanh vi khach quan ctia cac
t0i pham nay da phan anh day du tinh nguy
hiém “dang ké” cho xa hoi cuia loai toi pham
nay. Vivay, viéc xac dinh trach nhiém phap
ly d6i voi truong hop trén da gay khong it
khoé khan cho qua trinh ap dung phap luat
khi chura c6 van ban huéng dan.

Thit tu, han ché trong viéc xdc dinh thoi
diém tgi pham hoan thanh

Theo hudng dan tai Cong vén s6 1557/
VKSTC-V1, “déi véi hanh vi t6 chirc, moi gidi
cho nguoi khdc xuadt canh trdi phép hodc tron
di nwdc ngoai nhwng chwa dwa dwoc qua bién
Qidi, thi tiy tirng vy viéc cy thé' dé dinh Qid,
phan logi, x1r ly theo diing quy dinh ctia phap

12 Khoan 1 Diéu 347 BLHS nam 2015.

3 Piém d khoan 7 Biéu 18 Nghi dinh s& 144/2021/
ND-CP.

4 Hoc vién An ninh nhan dan, Sdd, tr. 66.
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luat. Trwong hop chwa dwa dwoc qua bién gioi
ma bi phdt hién, bat giit, nhung nguoi pham
t0i da thiec hign hanh vi khdch quan trong ciu
thanh tdi pham, thi van phdi chiu trich nhigm
hinh sw trong trwong hop pham toi chwa dat”.
Tuy nhién, viéc xac dinh giai doan thuc
hién t9i pham ddi véi cac truong hop trén
lai chwa thong nhat. Cung la hanh vi to
chitc cho nguoi khéc xuat canh trai phép va
nguoi duoc td chirc xuat canh chwa ra khoi
lanh thé Viét Nam nhung lai ¢6 su ap dung
phap ludt khac nhau: (1) truy cttu trach
nhiém hinh sy¢ & giai doan pham t0i chwa
dat vi cho rang “cic bj cdo déu c6'yj thuc hién
t6i pham nhung khong thyc hién dén cung vi
bi phadt hi¢n... do do cdc bi cdo phdi chiu trdch
nhigm hinh sy ¢ t0i t6 chitc cho nguoi khdc xudt
canh trdi phép nhwng pham tgi chwa dat”"; (2)
truy cttu trach nhiém hinh su ¢ giai doan t6i
pham hoan thanh vi xac dinh“tgi 6" chitc cho
nguoi khdc xuit canh trdi phép cdu thanh hanh
vi nén khi bi cdo thiwc hign hanh vi pham t0i da
cdu thanh tgi pham khong phu thugc vao viéc bi
cdo da dwa dwoc ngueoi xudt canh”'®.

Ngoai ra, mot s6 co quan ap dung phap
luat can cir dau hiéu “nhdn dwoc tién chwa”
hay “nhdn dwoc nguoi chwa” d€ xac dinh toi
pham hoan thanh la chua phtu hop, chinh
xac'. Boi 1€, cau thanh t6i pham co ban cta
cac toi tai Diéu 348, Diéu 349 BLHS khong
quy dinh d&u hiéu hau qua l1a ddu hiéu bét
budc d€ dinh tdi va trong truong hop nay
hau qua 1a co s& d€ dinh khung hinh phat,
quyét dinh hinh phat. Do d6, viéc can c&
vao dau hiéu nhan duoc tién va nhan dwoc
nguoi dé xac dinh t6i pham hoan thanh 1a
chwra chinh xac, khach quan.

Thit nam, han ché'trong viéc xdc dinh hanh
vi cdu thanh tgi doc ldp

Thuee tién xét xtt cac tdi pham tai Diéu
348, Diéu 349 BLHS cho thdy su khong
thong nhat khi xac dinh cdu thanh mot toi

1> Ban an s6 50/2021/HS-ST ngay 30/9/2021 cuia TAND
huyén Bat Xat, tinh Lao Cai.

16 Ban an s6 69/2021/HS-ST ngay 06/8/2021 ciia TAND
huyén Van Lang, tinh Ha Giang.

7 Ban an s6 18/2021/HS-ST ngay 23/12/2021 caa
TAND tinh Dién Bién.
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danh hay cdu thanh cac toi danh doc lap
nhung duwoc quy dinh gop trong cung mot
diéu luat. Chéng han, trong mot vy dn nguoi
pham t6i vira thuc hién hanh vi t& chuc
cho ngwoi khéc xudt canh trai phép, vira to
chttc cho ngwoi khac nhap canh trai phép
nhung lai ¢6 quan diém khac nhau vé dinh
toi danh: (1) xac dinh cac hanh vi cdu thanh
t01 doc lap thi xw ly vé tdi doc lap; hanh vi
to chirc xudt canh trai phép va hanh vi to
chtrc nhap canh trai phép 1a hai tinh tiét doc
lap va duoc str dung doc lap dé€ dinh khung
hinh phat d6i véi tiing t6i'%; (2) khong xac
dinh cac hanh vi td chirc xuat canh va hanh
vi t& chirc nhap canh cdu thanh hai tdi doc
1ap ma cé thién hudéng cau thanh mot tdi,
thé hién qua dinh khung hinh phat dya vao
gop tong s6 nguoi da dwgc td chiic nhap
canh va xuat canh trai phép dé dinh khung
hinh phat chung®.

Véi treong hop tuong te nhu trén,
Cong van s6 1557/VKSTC-V1 ciing cé nhitng
dinh hudng dé€ giai quyét nhung cling cho
thdy su mau thuan. Cu thé: “Truong hop
thyc hign nhiéu hanh vi pham tgi doc ldp ma
moi hanh vi déu cdu thanh mot toi doc lap thi
xte Iy vé nhiéu t9i”; “truwong hop nguoi pham
tgi c6 muc dich cho nguwoi khdc o lai Vigt Nam
trdi phép nén di to' chirc cho nguwoi dé nhip
canh trai phép dé' 6 lai Viét Nam thi xem xét xir
1y vé Tgi t6' chirc cho nguoi khdc ¢ lai Vigt Nam
trdi phép”®°. Nhw vay, truong hop nguoi
pham t0i thuwc hién nhiéu loai hanh vi va
thoa man céc ddu hiéu cdu thanh ti pham
ddc lap khac nhau thi bi x ly vé nhiéu t6i
la phtt hop. Tuy nhién, ¢ truong hop tha
hai, VKSNDTC cho rang hanh vi t6 chitc
nhdp canh trai phép la diéu kién dé thuc
hién hanh vi t6 chitc & lai Viét Nam trai
phép la chua phu hop, chinh xac va cé su
mau thuan véi truong hop tuong tu duoc
huéng dan xi 1y & trén.

18 Ban 4n s6 17/2021/HS-ST ngay 08/4/2021 ctia TAND
tinh Lang Son.

¥ Ban 4n s6 51/2021/HS-ST ngay 27/9/2021 cila TAND
huyén Héng Ngu, tinh Dong Thap.

2 Tiéu muc 2.3 muc 2 Cong van s6 1557/VKSTC-V1
ngay 20/4/2021.
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2. M6t s6 kién nghi nham khac phuc
vudng mic trong dinh ti danh tdi t6 chic,
moi giéi cho nguoi khac xudt canh, nhap
canh hodc ¢lai Viét Nam trai phép va toi to
chitc, méi gi6i cho nguoi khac trén di nuéce
ngoai hoac 0 lai nwdc ngoai trai phép

2.1. Hoan thién quy dinh cua B¢ ludt
Hinh sy

Nhu vay, c6 nhitng quan diém nhan
thitc va dap dung phéap luat hinh sy khac
nhau vé dinh toi danh d6i véi cac tdi pham
duoc quy dinh tai Diéu 348, Biéu 349 BLHS
nhu: Dinh t0i danh khac nhau d6i véi hanh
vi “xudt canh trai phép” va “trén di nudc
ngoai trai phép”; xac dinh hanh vi “td chtrc”
hay “mdi gi6éi”; truong hop c6 nhiéu hanh
vi pham tdi, vtra tO chirc xuat canh va nhap
canh trai phép thi d6 hanh vi cia mot toi hay
nhiéu tdi; dinh t0i chwa phu hop khi nguoi
pham t6i chi c6 hanh vi t& chiic nhung dinh
t0i néu nguyén tén diéu luat...

Nghién cttu cho thdy, nhing vudng
mac trén xudt phat chti yéu tir nhitng ton tai,
han ché ca vé noi dung va ky thuat lap phap
trong BLHS hién hanh la: BLHS chi neéu, liet
ké cac hanh vi khach quan trong cdu thanh
t0i pham co ban tai cac diéu luat ma khong
mo ta, giai thich ngi ham dé’khai quathoa cac
hanh vi khach quan; quy dinh tén t0i phtic
tap dan dén cach hiéy, ap dung khac nhau
khi st dung dau “,” hay “hodc” trong mo ta
tén diéu luat... Cung véi d6, cac van ban phap
luat chuyén nganh hay cac van ban duoi luat
c6 tinh chat tham khao tuong tu cling khong
mo ta hay khai quat thé nao 1a hanh vi “xuét
canh, nhap canh trai phép”, “trén di nuwdc
ngoai, 0 lai nuwdc ngoai trai phép” , “to chirc”
hay “moi gioi”... Nhitng kho khan, vuong
mac trén da tao ra sw khong thdng nhat, doi
khi 1a chuwa phu hgp trong dinh ti danh d6i
voi cac toi pham duoc quy dinh tai Diéu 348,
biéu 349 BLHS, kéo theo la dinh khung hinh
phat va quyét dinh hinh phat chua chinh xac
dd6i voi nguoi pham t6i. Vi vay, d€ truy ctu
trach nhiém hinh sy ding ngwoi, dang t6i va
tao su thong nhat trong qua trinh ap dung
phap luat cac nha lam luat can sém nghién
ctru, stta d6i BLHS nam 2015 theo hudng:
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Thit nhdt, bai bé Diéu 348 bang viéc
gop hanh vi “cho nguoi khac xuat canh
trai phép” va “cho nguoi khac tron di nudce
ngoai trai phép” thanh moét tdi danh. Nhu
da phan tich, xét vé ban chat, hanh vi “trén
di nudc ngoai” va “xudt canh trai phép” la
hai thuat ngt tuong dong vé nghia, déu
thé hién viéc ra khoi lanh tho Viét Nam
trai phap luat? va thuc tién dau tranh, xt
ly t6i pham cho thdy hanh vi to chic, moi
gioi cho nguoi khac xudt canh hay tron di
nuwdc ngoai cling c6 thé thuc hién tai ctra
khau hodc dia diém khac, c6 dong co vu loi
hoac vi dong co khac, do d6 viéc tach biet
cac hanh vi trén trong mot s6 truong hop
la c6 phan thién cudng, thiéu thong nhat.
bong thoi, viéc 4p dung BLHS ndm 1999
cling cho thay khong c6 su vudéng mac khi
dinh t0i danh d6i vdi hanh vi “t0 chitc cho
nguoi khac tron di nuwdc ngoai trai phép”
ma khong quy dinh hanh vi “t6 chtic cho
nguoi khac xudt canh trai phép” tai Diéu
274 - T6i xudt canh, nhap canh trai phép.

Thit hai, tich hanh vi “t6 chirc” va hanh
vi “mdi gioi” thanh hai toi danh doc lap,
dong thoi gitt nguyén co cau khung hinh
phat dang quy dinh tai Diéu 348 va Diéu
349 BLHS. Viéc quy dinh nhu trén sé thé
hién rd duong 161 xt ly trong truong hop
chu thé thuc hién nhiéu hanh vi pham t6i,
xac dinh chinh xac trach nhiém hinh sw ctia
chu thé tuwong tng véi hanh vi duoc thuc
hién. Dong thoi, thé hién rd sy phan hoa
trach nhiém hinh sw phtu hgp vdi tinh chat,
muc d¢ nguy hiém cho xa hdi cua hanh vi
pham t0i* va phan hoa khung hinh phat,
muc hinh phat gitta hanh vi t& chtc voi
hanh vi méi gioi.

Tt do, tac gia dé xuat stra d6i b6 sung
biéu 348 va Diéu 349 nhu sau:

Diéu 348. Tji to chiic cho nguoi khic
tron di nuéc ngodi, ¢ lai nuée ngodi, nhdp
canh hodc o lgi Viét Nam trdi phép

2 Nguyén Thi Thanh Thuy, “Hoan thién phap luat
hinh su vé cac t0i pham lién quan dén xuét, nhap
canh”, Tap chi Kiéin sdt, s6 12/2023.

2 Phan Ngoc Son, Tldd.
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1. Nquoi nao t6 chirc cho nguweoi khic tron
di nwéc ngoai, ¢ lai nwdc ngoai, nhdp canh hodc
0 lai Vigt Nam néu khong thudc truwong hop quy
dinh tai Diéu 120 cua B luidt nay thi bi phat tu
tte 01 ndam dén 05 nam.

2. ..

Diéu 349. Toi moi gidi cho nguoi khdc
tron di nudc ngodi, ¢ lai nuwdc ngodi, nhdp
canh hodc o lgi Viét Nam trdi phép

1. Nguoi nao moi gidi cho ngueoi khdc tron
di nwéc ngoai, ¢ lai nwéc ngoai, nhdp canh hodc
0 lai Viét Nam néu khong thudc trieong hop quy
dinh tai Diéu 120 cua Bg lugdt nay thi bi phat ti
tir 01 nam dén 05 nam.

2. ..

2.2. Ban hanh vin bdn huéng dan dp
dung mot sé quy dinh cia B ludt Hinh sy

Trudce khi BLHS hién hanh dwoc stra
doi, b6 sung d€ tao su thong nhat trong
qua trinh ap dung phap luat phuc vu hiéu
qua céng tac phong, chdng tdi pham, Hoi
dong Thadm phan TAND t6i cao can som
ban hanh Nghi quyét huéng dan 4p dung
mot s6 quy dinh ctia BLHS vé cac t6i quy
dinh tai Didu 348, Dieu 349 véi mot s8 ndi
dung sau:

Mgt la, mo6 ta phan dinh hanh vi “t6
chttc” véi hanh vi “moi gidi”

Can c6 nhan thtc thong nhat vé cac
khai niém nay theo hudng: (1) TS chtrc cho
nguoi khac xudt canh, nhap canh trai phép
(trén di nudc ngoai hodc ¢ lai nudc ngoai
trai phép) la viéc thueec hién nhitng hanh vi
can thiét d€ dua nguoi ra khoi lanh tho Viét
Nam trai phap luat nhu ru ré, 16i kéo, tu
tap, sap xép, bd tri... cho nguoi khac xuat
canh, nhap canh trdi phép (tron di nwdc
ngoai hodc ¢ lai nudc ngoai trai phép); (2)
Moi gidi cho nguwoi khac xudt canh, nhap
canh trai phép (tron di nuwdc ngoai hodc 6 lai
nudc ngoai trdi phép) la hanh vi lam trung
gian gitta nguoi mudn xudt canh, nhap
canh trai phép (tron di nudc ngoai hoac &
lai nwdc ngoai trai phép) voi nguoi to chirc
dua nguoi khac xudt canh, nhap canh trai
phép (trén di nudc ngoai hodc ¢ lai nudce
ngoai trai phép).

KhoahocKiémsat 21



MOT SO VUONG MAC TRONG DINH TOI DANH...

Hai la, phan biét hanh vi t6 chirc, moi
gioi cho nguoi khac xudt canh trai phép
hodc tron di nudc ngoai trai phép trong
treong hop “xudt canh hop phdp qua civa khiu
nhdm muc dich cw tri, lao dong bat hop phdp &
nwoc ngoai”

Dé dinh t6i danh chinh xdc do6i véi
hanh vi t& chiic, méi gidi cho nguoi khac
xudt canh trai phép hodc tron di nudc ngoai
trai phép trong truong hop xuat canh hop
phap qua ctta khau nham muc dich cw trq,
lao dong bat hop phap 6 nudc ngoai, can
can ct vao dau hiéu hanh vi khach quan,
muc dich va méi quan hé gitra hai dau hiéu
dé dinh t0i danh. Cu thé:

Thit nhit, treong hop to chirc, moi gidi
cho nguoi khac “xuat canh hgp phap qua
ctra khau” d€ ho cu trq, lao déng & nude
ngoai thi xtt 1y vé tdi 6’ chirc, moi gidi cho
nguoi khdc ¢ lai nwéc ngoai trdi phép ma khong
xw ly vé tgi t6 chirc, moi Qidi cho nguwoi khdc
trom di nwéc ngoai trdai phép. Boi 1€, truong
hop nay dau hiéu hanh vi “xuat canh hop
phap” dugc xac dinh la phuong thic® @€
doi tuwong t6 chitc, mdi gidi cho nguoi khac
¢ lai nudc ngoai trai phép. Diéu nay ciing
hoan toan phu hgp vdéi muc dich ctia nguoi
pham t6i vi nguoi pham t6i c6 y thic d€ ho
0 lai nwdc ngoai cu tra hodc lao dong mot
cach trai phap luat sau khi xudt canh.

Thir hai, truong hop t6 chirc, moi gioi
cho nguoi khac “trén di nudc ngoai trai
phép” d€ ho cu trt, lao ddong 6 nudc ngoai
thi bi xtt ly vé ca hai #gi 16 chirc, moi gidi cho
nguoi khic tron di nwdc ngoai trdi phép va ti
t6' chirc, moi idi cho nguoi khdc 6 lai nwée ngoai
trdai phép. Truong hop nay, nguoi pham toi
thuc hién nhiéu hanh vi lién tuc, k€ tiép
nhau vé thoi gian va hanh vi trudce la tién
de, diéu kién dé thyc hién hanh vi sau, do
d6 bi truy ctu trach nhiém hinh su vé nhiéu
toi twong ung voi ting hanh vi néu thoa
man cac yéu t6 cua cau thanh tdi pham?.

» Nguyén Van Huy (2021), Mgt s6'vin dé vé hanh vi
théa man cdu thanh nhiéu t9i, Tap chi Toa an nhan dan
dién tt, https://tapchitoaan.vn/mot-so-van-de-ve-
hanh-vi-thoa-man-cau-thanh-nhieu-toi.

2 Nguyén Van Huy, Tldd.
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Ba ld, xac dinh thoi diém t6i pham
hoan thanh

Hién nay, ¢ nhiing quan diém khac
nhau trong xac dinh giai doan thuc hién toi
pham d6i véi cac toi quy dinh tai Diéu 348,
Diéu 349 BLHS khi can ¢t cac dau hiéu “qua
bién gidi”, “nhan duoc tién”, “nhan dwoc
nguoi”... d€ xac dinh thoi diém toi pham
hoan thanh. Do d6, Nghi quyét can hudng
dan van dé nay theo hudng tdi pham hoan
thanh duoc xac dinh tir khi ngwoi hoac nhém
nguoi duoc td chire, moi gidi da ra khoi lanh
thd Viét Nam hodc da ¢ lai nude ngoai khi
hét han (d6i v6i hanh vi to chiic, moi gidi
cho nguoi khéc ¢ lai niede ngoai trai phép)>
khong doi hdi dau hiéu da “nhan dwoc loi
ich”, “nhan duoc nguoi” dé€ xac dinh toi
pham hoan thanh. Béi 1€, cac t6i pham nay
duoc xay dung la cau thanh tdi pham hinh
thire, thoi diém tdi pham hoan thanh dwoc
xac dinh tir khi nguwoi pham tdi thwe hién
hanh vi khach quan duoc moé ta trong cau
thanh toi pham khong doi hoi hau qua la dau
hiéu bat budc®, cdc ddu hiéu “1oi ich”, “nhan
dwoc nguroi” trong nhitng treong hop nay
duoc xem la tinh tiét tding ndng dinh khung
trach nhiém hinh sy. Dong thoi, viéc quy
dinh nhu trén cling phit hop véi thuc tién
diéu tra, x ly t6i pham, boi néu khong xac
dinh duoc viéc nguoi duoc to chite hay dugc
moi gidi ra khoi 1anh tho Viét Nam thi kho co
can ctt xac dinh hanh vi da hoan thanh hay
chua va rat kho xu ly vé giai doan t6i pham
hoan thanh d6i véi cac toi pham trén.

Bén ld, phan biét xit phat hanh chinh
v6i xt 1y hinh sy vé hanh vi t6 chtrc, moi
gidi cho nguoi khac xuat canh, ¢ lai nuwdc
ngoai, nhap canh, ¢ lai Viét Nam trai phép

Nhu da phan tich, cing mét hanh vi “t6
chirc, moi gidi cho nguoi khac xuat canh, &
lai nwdc ngoai, nhap canh, ¢ lai Viét Nam
trdi phép” vira quy dinh la toi pham, vira
quy dinh la vi pham hanh chinh. Tuy nhién,
BLHS hién hanh va cadc van ban hudng

» Bo Cong an, Gido trinh Ludt Hinh sy Viét Nam
(Phiin cdc tgi pham - Tdp 2), Nxb. Lao dong, Ha Noi,
2021, tr. 272.

2% Hoc vién An ninh nhan dan, Sdd.
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dan dwdi luat lai khong dwa ra cac can c
d€ phan dinh ranh gidi trong truong hop
nay. Vi vay, d€ tao thuan loi, thong nhat
cho codng tac diéu tra, xx ly toi pham, Nghi
quyét can dwa ra cac can ct xac dinh muc
dd thuc hién hanh vi nhu thé nao la “dang
ké” va “khéng dang d&” nham xac dinh
chinh xac trach nhiém phap ly.

Thuec té, viéc xac dinh hanh vi cé tinh
nguy hiém “dang ké” c6 thé duwa vao mot
sO can ct nhu: Da bi xt phat vi pham hanh
chinh vé hanh vi nay ma con vi pham; c6
dong co vu loi; ¢é tinh chat chuyén nghiép;
6 t0 chire; ¢6 muc dich trdn tranh truy na...”
Tuy nhién, viéc giai quyét van dé nay nhu thé
nao dé tao su dong thuan gitra cac co quan ap
dung phap ludt ciing 1a mot van dé can phai
duoc tiép tuc nghién ctru bdi ban chat hanh
vi t6 chirc, moi gidi trong cac toi quy dinh tai
Diéu 348, Diéu 349 BLHS da phan 4nh day
da tinh nguy hiém dang ké cua tdi pham.
Do d6, hudng kha thi nhat 1a cac co quan ap
dung phép luat can sém kién nghi bai bé quy
dinh tai diém d khoan 7 Diéu 18 Nghi dinh s&
144/2021/ND-CP nham bao dam su dong bo,
thong nhat trong ap dung phap luat.

Nam la, lam 10 viéc dinh t6i danh trong
treong hop c6 nhiéu hanh vi doc 1ap thoa
man nhiéu t6i danh trong cing mét diéu luat

Truong hop nay da dugc dé cap trong
Cong van s§ 1557/VKSTC-V1 “truong hop
thire hién nhiéu hanh vi pham t9i doc ldp ma moi
hanh vi déu cdu thanh mot t9i ddc 1dp thi xi ly
vé nhiéu t6i”. Tuy nhién, d€ thuc hién van
dé trén, Nghi quyét can lam rd thém mot sd
ndi dung nhu: Hanh vi pham t5i cau thanh
nhiéu tdi thi xac dinh dau hiéu dinh khung
hinh phat doc lap d6i véi ting toi khong gdp
chung s6 nguoi dugc to chirc, mdi gidi xuat
canh va nhap canh cta cac toi d€ dinh khung
hinh phat chung. Chang han, A t§ chtic cho
04 ngwoi nhap canh trdi phép va 06 ngwoi
xuat canh trai phép thi trach nhiém hinh sy
duoc xac dinh cho ting ti, khong gop so

¥ Nguyen Van Thuyét, Binh ludn nhitng diém méi ciia
B§ lugt Hinh sw hién hanh (siva doi, b6’ sung nam 2017),
Nxb. Chinh tri Quéc gia su that, Ha Ni, 2018, tr. 423.
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nguoi duoc to chite nhdp canh va xuat canh
d€ dinh khung hinh phat chung, hinh phat
chung duoc thuc hién theo quy dinh tai Diéu
55 BLHS. Boi I¢, trong treong hop nay, chu
thé da thuc hién nhiéu hanh vi va mdi hanh
vi da thoa man day du cac yéu td ctia cau
thanh t0i pham nén phai chiu trach nhiém
hinh sy twong tng vai tieng hanh vi.

Nhu vay, viéc dinh t6i danh ddi véi cac
t0i duoc quy dinh tai Diéu 348, Diéu 349
BLHS da dat duwgc nhiing két qua tich cuc,
bao dam viéc truy cttu trach nhiém hinh sy
nguoi pham toi. Bén canh do6, hoat dong
nay ciing cho thdy van con nhiéu vudéng
méc, kho khan can khic phuc theo hudng
ti€p tuc nghién ctu, stta d6i, bd sung BLHS
hién hanh va ban hanh cac van ban dwéi luat
huéng dan ap dung phap luat hinh sy lién
quan dén dinh toi danh cac toi pham trén./.
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