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Tém tit: B ludt Hinh sy niam 2015 (stia doi, bd sung nim 2017 - goi tit la BLHS ndm 2015) da c6
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Abstract: Though the 2015 Penal Code (amended and supplemented in 2017) has
prescribed specifically on the crime of terrorism to oppose the People’s Government (Article
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1. Quy dinh cua B¢ luat Hinh sy nam
2015 vé toi khang bé nham chong chinh
quyén nhéan dan va tgi khung bd

BLHS 2015 quy dinh 02 diéu luat riéng
biét vé toi khung bd nham chdng chinh
quyén nhan dan tai Diéu 113 va tfi khung
bd tai Dieu 299. N6i dung chinh ctia cac quy
dinh nay nhu sau:

Thir nhat, cha thé thwc hién hanh vi
pham tdi dwoc BLHS nam 2015 chi ro la
con nguoi cy thé. biéu 113 va Diéu 299 déu
ghi nhan rang “ngudi nao” nham muc dich
chdng chinh quyén nhan dan hoac gay ra
tinh trang hoang s¢ trong cong ching ma
xam pham tinh mang ctia nguwoi khéc (can
bd, cong chirc, ca nhan) hoac pha huy tai
san cua co quan, to chitc, ca nhan thi duoc
coi la toi pham khung bd. Nhu vay, thuat
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ngtt “nguroi nao” néu trén cé thé hiéu doé 1a
bat ky ca nhan nao c6 nang luc trach nhiém
hinh sy va dua tudi theo quy dinh thuc hién
hanh vi pham tdi thi s€ la chu thé cta toi
khung bd nham chdng chinh quyén nhan
dan va t6i khung bé.

Thit hai, t6i khung bd nhdm chéng
chinh quyén nhan dan va t6i khung bd
thudc nhom t6i xdm pham an ninh qudc
gia va nhém t6i xam pham an toan cong
cong, trat tw cdng cong. Nhuw vay, doi vaéi toi
khting bd nham chéng chinh quyén nhan
dan, khach thé cua t6i pham nay chinh la sy
viing manh cta chinh quyén nhan dan, an
ninh déi noi, an ninh d6i ngoai, tinh mang,
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strc khoe, tw do than thé, tinh than ctia ctia
can b9, cong chirc hoac ngwoi khac. Trong
khi d¢, t6i khiing bd sé xam pham tdi an
toan cong cong, trat ti cong cong; stec khoe,
tinh mang, te do than thé cta cd nhan va
tai san cua co quan, t6 chirc, ca nhan. Nhuw
vay, can ctt vao nhom lgi ich ma t0i pham
xam hai, c6 thé xac dinh hanh vi pham t6i
c&u thanh t6i khting b8 nham chéng chinh
quyén nhan dan hay t0i khung bé.

Thit ba, vé mat khach quan caa tdi
pham, toi khiang bd nhim chdng chinh
quyén nhan dan va téi khung bo sé thuc
hién mot trong nhitng hanh vi sau:

- Hanh vi xam pham hoac de doa xam
pham tinh mang ctia nguoi khac;

- Hanh vi phd hay hoac de doa phad huy
tai san ctia co quan, t6 chirc, ca nhan;

- Thanh lap, tham gia t6 chitc khung
bd, t6 chic tai trg khung bo;

- Cudng ép, 16i kéo, tuyén mg, dao tao,
hudn luyén phan ti khung bd; ché tao, cung
cap vii khi cho phan ti khing bg;

- Xam pham ty do than thé, stc khoe
hodc chi€ém gitt, lam hu hai tai san cta co
quan, td chitc, ca nhan;

- Téan cong, xam hai, can tro, gay roi
loan hoat dong ctia mang mdy tinh, mang
vién thong, phuong tién dién t cta co
quan, td chic, ca nhan.

Riéng toi khung b& nham chdéng chinh
quyén nhan dan xac dinh rd d6i twong ma
toi pham hwdng tdi nhitng ngroi dang lam
viéc trong hé thdng co quan nha nudc, d6 la
can by, cong chtic.

Thir tir, vé mat chu quan ctia t6i pham,
ca hai loai t6i pham nay déu duoc thuc hién
dwdi hinh thikc 16i ¢8 v tryec tiép. D6 véi toi
khung bd, muc dich ctia nguoi pham tdi la
nham gay ra tinh trang hoang so trong cong
ching vo6i nhitng dong co khac nhau; trong
khi d¢, toi khiing b& nham chdng chinh
quyén nhan dan ¢ muc dich rat rd rang la
1at d6 chinh quyén, chong lai su vimg manh
cua chinh quyén nhan dan hodc nham gay
kho khan cho quan hé qudc t€ ctia nudc
Cong hoa xa hoi cht nghia Viét Nam.

Thiz nam, vé hinh phat, toi khung b6
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nham chéng chinh quyén nhan dan va tdi
khung bd déu la t6i pham ddc biét nghiém
trong; c6 tinh chat va muic do nguy hiém
cho xa hoi dac biét 16n vdi mitc cao nhat cuia
khung hinh phat dén 20 nam tu, tu chung
than hodc t hinh (khoan 1 biéu 113 va
khoan 1 Biéu 299). Ngoai ra, cac quy dinh
ctia BLHS nam 2015 khong c6 noi dung lién
quan dén mién trdch nhiém hinh sy dd&i
voi nguoi thee hién hanh vi pham t0i, ké
ca trong truong hop nguoi pham toi tw y
ntra chirng chdm dut viéc pham t0i, tw thu,
thanh khan khai bao hoac c6 hanh déng han
ché toi da tac hai cua tdi pham.

2. M4t s6 bat cap, han ché

Thir nhat, cdc toi khung bd" quy dinh tai
Diéu 113 va Diéu 299 BLHS nam 2015 chuea
xdc dinh ddy du cic loai chi thé thwce hién hanh
vi pham t0i

BLHS ndm 2015 hién nay mdi chi dirng
lai & viéc xac dinh chu thé thuwe hién hanh vi
khung b6 1a ca nhan. Tuy nhién, tai Diéu 1
Luat Phong, chéng khung bd nam 2013 da
quy dinh: “Khung bo'la mot, mot sohodc tit ca
hanh vi sau ddy ctia t6'chikc, cd nhdn nham chong
chinh quyén nhan dan, ép budc chinh quyén
nhin ddn, t6 chitc nwdc ngoai, t6" chitc qudc
té, gdy kho khin cho quan hé quoc té ciia nieéc
Cong hoa xd hoi chit nghia Viét Nam hodc gdy
ra tinh trang hoang loan trong cong ching...”.
Thuat ngt “t6 chic” trong truong hop nay
c6 thé duoc hiéu khai quat 1a tap hop mot
nhom nguoi ¢ cung muc tiéu, ly tuong. T
chitc duoc phan loai bao gom t6 chuic ¢
tw cach phap nhan va t6 chic khong co tw
cach phap nhan. Déi véi t6 chire khong cd
twe cach phdp nhan, viéc thiec hién hanh vi
pham t0i khiing bS ¢6 thé bi truy cttu trach
nhiém hinh sw vdi twe cach cta ca nhan thuce
hién hanh vi. Ngoai ca nhan va t0 chuc
khong co tu cach phép nhan thi t6 chic c6
tw cach phap nhan ciing hoan toan c6 thé'1a
chu thé thyc hién hanh vi khung bd. Nhw
vay, gitta quy dinh cua BLHS nam 2015 va
Luat Phong, chdng khiing bd nam 2013 van
con su thiéu thdong nhat trong viéc xac dinh
chu thé cta tdi pham khing bé.

Bén canh d6, thuc tién cho thdy céc
hoat dong nhu tuyén md, dao tao, huan
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luyén hay tro gitup, ché tao, cung cap vi khi
cho phan tir khung bd thuwong do td chiic
khung bd dung ra thuc hién. Néu cong tac
dau tranh phong, chong khung b6 khong
coi t6 chitc khung bd la mot trong nhiing
chu thé can dau tranh thi hiéu qua ctia cong
tac nay sé khong thé dat hiéu qua cao. Hién
nay, Viét Nam ciing dang ddu tranh quyét
liét nham ngan chan nhiéu t§ chirc khung
bd, dac biét la cac to chirc khing b6 do cac
phan t& phan dong trong cong dong nguoi
Viét Nam ¢ nudc ngoai lap ra nhw: Viét
Tan (Viét Nam canh tan cach mang Dang),
MSGI (Nhém hd trg nguoi Thuong), MSF]
(Nguoi Thuong vi cong ly), Chinh pht quéc
gia Viét Nam lam thoi... Bong thoi, yéu cau
dau tranh voi cac to chiee khing bd cling
la mét phan quan trong trong hop tac qudc
t€ vé phong, chong khung bd. Cac Nghi
quyét cua Hoi dong Bao an Lién hop qudc
nhu Nghi quyét 1267 ndm 1999, Nghi quyét
1373 nam 2001, Nghi quyét 1390 nam 2002,
Nghl quyet 1455 nam 2003 déu quy dinh
rang cac quoc gia thanh vién phal o trach
nhiém ddu tranh, ngan chan, trdn ap cac to
chtrc khung bg, to chiic tai tro khung bd va
quy dinh trach nhiém hinh su d6i véi cac to
chitc khung b6 nay. Chinh vi vay, viéc chua
quy dinh trach nhiém hinh sy d6i véi phap
nhan pham t6i khing bd sé tao ra khoang
trong 16n trong viéc xac dinh cha thé thuc
hién hanh vi pham toi, rdt dé dan téi tinh
trang bo lot toi pham trén thuc té.

Thir hai, chiwa xdc dinh ddy du cdc loai chil
thé' bi xdm hai béi ti khiing bd nham chong
chinh quyén nhan dan

Theo d6, toi khung bd nham chong
chinh quyén nhan dan huéng téi xam hai
cac cha thé la nhiing ngwoi lam viéc trong
hé thong chinh quyén nhan dan (co quan
bang, co quan nha nudc, don vi sie nghiép
cong 1ap, to chirc chinh tri - xa hoi...). Tuy
nhién, BLHS nam 2015 mdi chi xac dinh 02
loai cht thé bi xam hai la can bo va cong
chtrc ma thiéu di cac loai chu thé khéc cling
lam viéc trong hé thong chinh quyén nhan
dan, hwong lwong tit ngan sach nha nudc
hodc quy lwong cua don vi sy nghiép cong
lap nhu: ST quan, quan nhan chuyén nghiép,
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cong nhan qudc phong; si quan, ha si quan
phuc vu theo ché d6 chuyén nghiép, cong
nhan cong an va vién chitc. Cung vdi can
b, cong chirc thi nhitng ddi teong néu trén
cting lam viéc trong hé thong chinh quyén
nhan dan can duoc bao vé khoi nhitng tac
doéng nguy hai cta hanh vi khing bé.

Thit ba, BLHS nam 2015 chwa xdc dinh
day du yéu to muc dich trong cdu thanh tgi
pham cua 02 t6i khung bo’

Theo quy dinh cua BLHS nam 2015,
muc dich ctia tdi pham khung bd nham
chong chinh quyén nhan dan la chong chinh
quyén nhan dan hodc gay khé khan cho
quan hé qudc t€ cua nuwdc Cong hoa xa hoi
cht nghia Viét Nam va d6i véi tdi khung
bd 1a gay ra tinh trang hoang so trong cong
chung. Tuy nhién, viéc xac dinh muc dich
cua hai tdi pham nhu vay la chua day du
theo thong 1é qudc té. Bai 1€, theo Diéu 3
Nghi quyét 1566 nam 2004 cua Lién hop
quf)’c vé Cac moi de doa doi véi hoa binh
va an ninh quoc t€ do khung bd gay ra thi
muc dich cta toi pham khung b& con nham

“ép budc chinh phi hodc t6 chitc quoc té phdi
lam hay khong dwoc lam mdt viéc bat ké dong
co pham t6i lién quan dén vdn dé chinh tri, triét
hoc, dan toc, sic tic, ton gido hay cdc dong co
twong tw”. Bén canh do, thuc t€ cho thay cac
doi tuong khung bd thvzong vi nhung dong
co bén trong nhu bat nguon tir mau thuan,
xung dot dan tdc, ton gido hay sac toc ma
thue hién cac hanh vi khung bd, pha hoai
véi muc dich ép budc chinh phu hay to chirc
quoc t&€ phai lam theo yéu cau cua chang.

Thit tw, BLHS nim 2015 chwa quy dinh ddy
dii cdc hanh vi nguy hiém ciia t9i khiing bd nham
chong chinh quyén nhin dan va t6i khiing bo’

biéu 113 va biéu 299 BLHS nam 2015
quy dinh cac hanh vi nguy hiém cua t6i
pham duoc xac dinh gom: xam pham tinh
mang, tu do than thé, stec khoe, uy hiép tinh
than cua nguoi khac, phd huy tai san; thanh
lap, tham gia t6 chitc khung bg, to chire tai
tro khing bd; cudng ép, 16i kéo, tuyén mo,
dao tao, hudn luyén phan tir khung bd; ché
tao, cung cdp v khi cho phan ti khing
bd; tdn cong, xam hai, can tro, gay roi loan
hoat dong ctia mang may tinh, mang vién
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thong, phuong tién dién ttr... Tuy nhién,
mot s6 hanh vi nguy hiém khac do cac phan
te khing bd thuc hién nhu “tuyén truyén”,
“thué mudn”, “ché tao, san xuat, tang tri,
van chuyén, mua ban v khi, vat liéu no,
chat phong xa, chat doc, chat chdy va cac
cong cu, phuwong tién khac cho phan tw
khing bd” mac du da dwgc quy dinh trong
Luat Phong, chong khing b6 nam 2013
nhung nhitng hanh vi nay lai chwa duogc
quy dinh trong BLHS ndam 2015 d6i véi 02
t0i danh vé khung bd. Do d6, viéc BLHS
nam 2015 chua quy dinh cac hanh vi nhu:
“tuyén truyén”, “thué mudn”, “ch€ tao, san
xudt, tang trt, van chuyén, mua ban v khi,
vat liéu ngG, chat phéng xa, chat doc, chat
chay va cac cong cu, phuong tién khac cho
phan tir khiing bd” trong cac quy dinh vé
t0i khung b6 nhim chdng chinh quyén nhan
dan va t6i khiang b 1a mot thiéu sot 16n.

3. Mot s6 kién nghi nham hoan thién
quy dinh cta B¢ luat Hinh sy nam 2015
(stra d6i, b6 sung nam 2017) vé t4i khing
b6 nhim chéng chinh quyén nhan dan va
toi khing bo

Mot la, nghién ctu mo rong chu thé
thure hién hanh vi pham t6i khting b8 nham
chdng chinh quyén nhan dan va t6i khung
bd. Theo d6, BLHS nén quy dinh chu thé
thue hién hanh vi pham t6i bao gom ca ca
nhan va phap nhan dé dam bao su dong
bd, thong nhat gitta BLHS véi Luat Phong,
chéng khiung bd va quy dinh phap luat
qudc t€ tranh bo lot tdi pham. Hinh phat
ap dung d6i véi phap nhan pham t5i ¢ thé
bao gom tich thu tai san va dinh chi hoat
dong vinh vién.

Hai la, b6 sung thém cac chu thé bi
xam hai béi hanh vi khting b8 nham chdng
chinh quyén nhan dan nhu: ST quan, quan
nhan chuyén nghiép, cong nhan qudc
phong; si quan, ha si quan phuc vu theo
ch€ do chuyén nghiép, cong nhan cong an
va vién chic. Bay déu la nhiing nguoi lam
viéc trong hé thong chinh quyén nhan dan,
bén canh cic chu thé khac nhw can bd va
cong chize. Nham dam bao tinh bao quat,
day du, nngm gon, BLHS c6 thé stta d6i, bo
sung theo huong khong quy dinh liét ké cac
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loai cha thé ma chi quy dinh mét cach khai
quat dién chu thé chiu su tac ddong cua hanh
vi khing b chéng chinh quyén nhan dan
la “ca nhan lam viéc trong hé thong chinh
quyén nhan dan”.

Ba la, b6 sung muc dich “nham ép budc
chinh quyén nhan dan hodc cac to chirc qudc
t€ phai lam hay khong lam mot viéc theo yéu
cau cua d6i twgng thuc hién khung bd” doi
voi toi khung bd dé€ dam bao phu hop voéi
quy dinh ctia phap luat qudc t€. Nhu vay,
bén canh cac muc dich nhu chéng lai chinh
quyeén, gay kho khdn, can tré quan hé qudc
t€ gitta cdc qudc gia hay gay ra tinh trang
hoang s¢ trong cong chung thi t6i pham
khting b3 hodc khting bd nham chéng chinh
quyén nhan dan con c6 thé hudng téi muc
dich ép budc chinh phu hodc t6 chiic qudc
t€ lam nhiing viéc ma cac phan ti khung bd
mong mudn.

Bon la, bd sung mot s6 hanh vi nguy
hiém thudc mat khach quan cua tdi pham
nhu: “tuyén truyén”, “thué mudn”, “ché
tao, san xudt, tang trk, van chuyén, mua
ban vii khi, vat liéu nd, chdt phong xa, chat
ddc, chat chdy va cac cong cy, phuwong tién
khac cho phan ti khing bd”, tit d6 dam
bao tinh bao quat, day du trong cdu thanh
t0i pham khung b6 cling nhu tinh dong bo
gitta BLHS v6i Luat Phong, chong khing bd
hién hanh. Theo d¢, cac hanh vi nguy hiém
ctia toi khting bd va khung b nham chong
chinh quyén nhan dan sé bao gom: Xam
pham tinh mang; phd huy tai san; thanh lap,
tham gia t0 chic khing bo, t6 chiic tai tro
khung bd; tuyén truyén, cudng ép, 16i kéo,
thué muon, tuyén mo, dao tao, hudn luyén
phan ti khung bd; ché tao, san xudt, tang
trtt, van chuyén, mua ban, cung cdp vi khi,
vat liéu nd, chat phéng xa, chdt doc, chat
chady va cac cong cu, phuwong tién khac cho
phéan t& khung bd; xam pham tu do than
thé, stic khde ctia ca nhan; chiém gitt, lam
hu hai tai san cta co quan, t6 chiic, ca nhan;
tan cong, xam hai, can tro, gay roi loan hoat
dong ctia mang mdy tinh, mang vién thong,
phuong tién dién t& cia co quan, to chtc,
ca nhan.

Tt nhitng kién nghi néu trén, tac gia dé

KhoahocKiémsat 27



HOAN THIEN QUY PINH CUA BOLUAT HINH SU NAM 2015...

xuat chinh stta quy dinh ctia BLHS vé ti
“Khung b8 nham ch&ng chinh quyén nhan
dan” va t6i “Khung bd” nhu sau:

Diéu...: Toi khing bd nhdm chong
chinh quyén nhdn din

1. Nguoi nao xam pham tinh mang cta
cd nhan lam viéc trong hé thong chinh quyén
nhdn dan hoac nguoi khac hoac pha huay
tai san cua co quan, to chirc, ca nhan nhim
chdng chinh quyén nhan dan, ép budc chinh
quyén nhdn ddn thi bi phat tu tir 12 ndm dén
20 nam, tu chung than hoac t hinh.

2. Pham t6i thudc mét trong cac treong
hop sau day, thi bi phat tu tir 10 nam dén
15 nam:

a) Thanh lap, tham gia t6 chtrc khung
b3, t6 chiic tai trg khiung bs;

b) Tuyén truyén, cudng ép, 16i kéo, thué
mudn, tuyén mo, dao tao, huan luyén phan
tee khung bd;

c) Ché tao, san xudt, tang tril, vin
chuyéh, mua bdn, cung cdp vi khi, vdt liéu
né, chdt phéng xa, chdt dc, chdt chdy va
cdc cong cu, phuong tién khdc cho phan tw
khing bd;

d) Xam pham tuw do than thé, stic khoe
cua cd nhan lam viéc trong hé thong chinh
quyén nhdn din hodc nguoi khic; chiém
gitr, lam hu hai tai san ctia co quan, td chtre,
ca nhan;

e) Tan cong, xam hai, can tro, gay roi
loan hoat dong ctia mang mdy tinh, mang
vién théng, phuong tién dién t cta co
quan, td chic, ca nhan.

3. Pham t6i trong truong hop de doa
thire hién mot trong cac hanh vi quy dinh
tai khoan 1 Diéu nay hodc ¢é hanh vi khac
uy hiép tinh than ctia ¢d nhdn lam viéc trong
hé thong chinh quyén nhan din hodc nguoi
khac, thi bi phat tu tir 05 ndm dén 10 ndm.

[..]

7. Phap nhan pham toi quy dinh tai
Diéu ndy thi bi tich thu tdi san va dinh chi
hoat dong vinh vién.

Diéu...: Tgi khiing b

1. Nguwoi nao xdm pham tinh mang
cua nguoi khdc hodc phd huy tai san cua
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co quan, to chiic, cd nhan nham gdy ra tinh
trang hoang loan trong cong chiing, thi bi
phat tu t&r 10 nam dén 20 ndm, tu chung
than hodc t& hinh.

2. Pham t0i thudoc mot trong cac treong
hop sau day, thi bi phat tu tir 05 nam dén
15 nam:

a) Thanh 1ap, tham gia t6 chirc khing
bd, t6 chirc tai trg khiang bd;

b) Tuyén truyén, kich dong khiing bo;
cudng ép, 16i kéo, thué muon, tuyén mo,
dao tao, hudn luyén phan ti khiang bs;

c) Ché€ tao, san xudt, tang trii, vin
chuyén, mua bdn, cung cap vi khi, vdt liéu
no, chit phong xa, chdt doc, chdt chdy va
cdc cong cu, phuong tién khdc cho phan tw
khung bg;

d) Xam pham tu do than thé, stic khoe
cua nguoi khac hoac chiém git, lam hw hai
tai san ctia co quan, t6 chirc, ca nhan;

e) Tan cong, xam hai, can tro, gay roi
loan hoat dong cua mang may tinh, mang
vién thong, phuong tién dién ti cua co
quan, td chiic, ca nhan.

[..]

6. Phdap nhdan pham t6i quy dinh tai
Diéu nay thi bi tich thu tai san va dinh chi
hoat dong vinh vien./.
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