HOAN THIEN PHAP LUAT T0 TUNG HINH SU
VE BIEN PHAP CUONG CHE AP GIAI, DAN GIAI

vU THI SAO MATI*

Tom tdt: Ap gidi, ddn gidi la hai bi¢n phdp cuong ché trong t6 tung hinh sy nhdm bao dam cho hoat
dong khi t6, diéu tra, truy t6, xét xit dugc dién ra theo diing trinh tu, quy dinh ciia phép ludt. Diéu 126
va Diéu 127 BY ludt T6 tung hinh sy ndam 2015, sita doi, bo sung niam 2021 (BLTTHS nim 2015) quy dinh
dp gidi va ddn gidi 1d mot trong bon bign phdp cuong ché'ma trong pham vi thdm quyén ciia minh, co
quan, nguoi cé thdm quyén tién hanh t6 tung cé thé dp dung. Trong bai viét, tdc gid phan tich mot s6”
véin dé ly ludn vé bién phdp dp gidi, dan gidi, dua ra nhitng ddnh gid vé han ché, bt cdp trong quy dinh
ciia phdp ludt, tir 46 dé xudt cdc kién nghi hodn thién phdp ludt t6 tung hinh sy vé hai bién phdp ndy.
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COMPLETING THE CRIMINAL PROCEDURE LAW ON COERCIVE MEASURES OF POLICE
ESCORT AND ACCOMPANIED ESCORT

Abstract: Police escort and accompanied escort are two coercive measures in criminal
proceedings with the aim of ensuring that the activities of prosecution, investigation,
indictment, trial are carried out in accordance with the procedures and provisions of the law.
Articles 126 and 127 of the 2015 Criminal Procedure Code, amended and supplemented in
2021, stipulate that police escort and accompanied escort are one of four coercive measures
that competent agencies and people conducting proceedings can apply within their authority.
In this article, the author analyzes some theoretical issues about measures of police escort
and accompanied escort and makes recommendations, based on assessments of limitations
and inadequacies in law, to improve the Criminal Procedure Law on these two measures.
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1. Dat van dé
Cudng ché nha nudc la yéu t6 can thiét
khong thé thiéu dugc trong co ché' diéu chinh

phéap luat. Nha nwdc véi tu cach 1a chu thé

ban hanh phép ludt diéu chinh cac quan hé
xa hodi c6 quyén budc cha thé trong quan hé
phép luat phai thuc hién nhfrng hanh vi cu
thé khong phu thudc vao y chi va mong mudn
ctia chti thé nham dat dugc nhitng muc tiéu
cta Nha nudc'. biéu 126 BLTTHS nam 2015
quy dinh nhw sau: “Dé’bdo dam hoat dong khoi
to, diéu tra, truy to, xét xiw, thi hanh dn, trong
pham vi tham quyén ctia minh, co quan, nguoi
c6 tham quyén tién hanh t6" tung c6 thé dp dung
bién phdp dp gidi, dan gidi, ké bién tai san, phong
toa tai khodn”. Theo d6, nhiing ddc diém, tinh
chét cta bién phap cudng ché trong to tung

! Nguyén Thai Phuc (2016), “Bién phap ngan chan va
bién phép cudng ché”, Nhitng ngi dung moi trong By ludt
T6 tung hinh sw 2015, Nguyén Hoa Binh (Chu bién), Nxb.
Chinh tri Qudc gia, Ha N&i, 2016, tr.237.
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hinh sw la: (1) C6 tinh chét cudng btc, dugc
dam bao thuec hién bang quyén luc cong bat
budc doi tuwong phai thi hanh; (2) Do co quan,
nguoi ¢6 tham quyéh tién hanh t6 tung thuc
hién; (3) Déi tuong ap dung Ngu(n bi git
trong truong hop khan cap, nguoi bi bat, bi
can, bi cao; (4) Muc dich la nhiam dam bao
hoat dong khoi t6, diéu tra, truy to, xét xt, thi
hanh 4an dién ra dung phap luat.

Hai bién phdp cudng ché'la ap giai, dan
giai duwoc quy dinh trong cung mot diéu luat
(biéu 127 BLTTHS nam 2015). Diéu nay cho
thdy, vé ban chat hai bién phdp nay c6 diém
twong dong, déu 1a sy han ché quyén tu do di
lai cia cd nhan, budc nguoi bi ap dung phai di
chuyén dén dia diém nhat dinh. Bén canh do,

*Email: Vuthtsaoma188@gmml com

Nghzen citu sinh, Thac st Trudng phong, Kiém tra
vién chinh, Vu T6 chitc cdn bg, Vién kzem sdt nhan
ddn téi cao
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BLTTHS nam 2015 c6 quy dinh: Ap giai la bién
phap cudng ché’budc nguoi bi gitt trong truong
hop khén cap, nguoi bi budc toi phéi dén dia
diém tién hanh diéu tra, truy 0, xét xtt, thi hanh
&n. Con dan giai la bién phap Cvzong ché budc
nguoi lam chiing, nguoi bi t6 gidc hodc bi kién
nghi khoi t6 dén dia diém tién hanh diéu tra,
truy t0, xét xt hodc nguoi bi hai tit choi gidm
dinh dén noi giam dinh®. Nhu vay, hai bién
phép nay cting c6 su khac biét nhat dinh va can
ct vao déi tuong bi ap dung thi 4 ap g1a1 o tinh
chat nghiém khac hon so véi dan giai.

Khi néi dén bién phap p giai, dan giai
trong to tung hinh sy, can phan biét véi hoat
dong g1a1 nguoi bi bat trong treong hO’p pham
t0i qua tang, nguroi dang bi truy na hodc cac
trvzong hop khac dén co quan c6 tham quyén.
Viéc giai ngum bi bat trong cac truong hop
ny trén thuce t€'van goi 1a 4p giai hodc dan giai
ngum bi bat dén giao nop cho co quan chtec
nang, tuy nhién, day khong dwoc coi la hoat
dong ap giai, din giai trong t0 tung hinh su’.

Cac bién phap cuzong ché ap g1a1 dan
g1a1 co tac dong dén quyen con nguoi, quyén
cong dan cta nguoi bi ap dung, do d6 doi hoi
chi ap dung trong treong hop can thiét, theo
dung quy dinh ctia phap luat. Tuy nhién, thuc
t& ap dung hai bién phap néu trén van phat
sinh nhitng kho khan, Vuzong mac tir su chua
hoan thién trong quy dinh cia BLTTHS hién
hanh. Do d¢, viéc tiép tuc nghién ctru dé€ co6
cac stta doi, bo sung thong nhat do6i voi hai
bién phap nay la can thiét, vira bao dam s
c6 mat ctia nguoi tham gia to tung trong qua
trinh giai quyét vu an hinh sy, vira bao dam
quyén con nguoi, quyén cong dan.

2. Mot s6 han ché, bat cap trong quy
dinh phép luét t6 tung hinh sy vé ap giai,
dan giai

Thit nhdt, BLTTHS chua quy dinh cy thé

va théng nhdt vé can cif dp dung bién phdp
ap gidi

Khoan 1 Diéu 127 BLTTHS nam 2015 chi
quy dinh chung: “Ap gidi c6 thé dp dung doi
v6i nguoi bi tam giik trong trieong hop khin cip,
nguwoi bi budc t9i”. Quy dinh nay chi mdi xac
dinh d6i tuwong co thé ap dung bién phap ap

2 Truong Dai hoc Luat Ha No6i, Gido trinh Ludt T6 tung hinh
suw Viét Nam, Nxb. Cong an nhan dan, 2022, tr.265-266.

3 Nguyén Ngoc Anh, Phan Trung Hoai, Binh ludn khoa
hoc B ludt T6'tung hinh sw nam 2015 (sika d6i, b6’ sung nam
2021), Nxb. Chinh tri Qudc gia Sw That, 2021, tr.330-331.
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giai, chtt chuwa quy dinh cin cit d€ ap dung
bién phép nay. Viéc quy dinh nhu vay dan téi
c6 nhitng cach hiéu chua thong nhat, gay kho
khan trong qua trinh ap dung. Boi 1€, khong
phai truong hop nguoi bi tam git trong
truong hop khan cdp, nguoi bi budc toi nao
cling can phai 4p dung bién phéap ap giai. Nhw
PGS.TS. Nguyén Thai Phuc da khang dinh:

“Mgt trong nhitng i do din dén sw cén thiét dp
dung cdc bién phdp cwong ché’la thai d§ chu quan
cua chu thé quan hé phdp ludt doi véi nghia vu
cuia minh. V6i chii thé'tw chdp hanh nghia vu phip
ludt thi Nha nwoc khong cin thiét phai ap dung
bién phap cuong ché”*. Trén thuc t€, sy han ché
nay ctia BLTTHS ndm 2015 c6 thé dan dén su
ap dung tuy nghi ctia cac co quan tién hanh t&
tung, gdy anh huwong dén quyén va loi ich hop
phap ctia ngroi bi budc toi.

Xem xét cac quy dinh khac c6 lién quan
trong BLTTHS nam 2015 cho thay, diém a
khoan 3 Diéu 60 va diém a khoan 3 Diéu 61
BLTTHS nim 2015 c6 quy dinh ring: Bi can,
bi cao co6 nghia vu cé mdt theo gidy trigu tip
cuia co quan ¢6 tham quyén tién hanh to tung;
trieong hop ving mit khéng vi Iy do bat kha kha’ng
hodc khéng do tro ngaz khéch quan thi cd thé'bi ap
giai. Tt quy dinh nay c6 thé hiéu rang, mot
trong nhiing can ctt d€bi can, bi cao bi ap giai
la “khong cé mat theo gidy triéu tdp cua co quan
c6 tham quyén tién hanh t6 tung ma khong vi ly
do bit kha khang hodc khong do tré ngai khdch
quan”. Tuwong tu, xem xét quy dinh tai diém
k khoan 1 Biéu 4 BLTTHS nam 2015 cho thé’y
ap giai la bién phap cuong ché ngum bi gite
trong truong hop khéan cap, nguoi bi bat,
l’lgu’Ol bi tam gitt, bi can, bi cdo dén dia diém
tién hanh diéu tra, truy t6 hodc xét xtr. Tte quy
dinh nay c6 thé hiéu rang Mot can ctt nira
dé ap dung bién phap ap giai la “khi cin dua
ho dén dia diém tién hanh diéu tra, truy t6 hodc
xét x1r”. Két hop ca hai quy dinh trén thi bién
phap ép giai chi cé thé dugc ap dung néu xét
thdy can phai bao dam sy c6 mat cuia ngvzm bi
gitr trong truong hop khan cap, nguoi bi bat,
nguwoi bi tam gitt, bi can, bi cdo khi thirc hién
cac hoat dong td tung giai quyét vu an. Tuy
nhién, nhitng cdn c& 4p dung bién phap ap
giai néu trén chua dugc quy dinh cu thé vao
khoan 1 Diéu 127 BLTTHS nam 2015 ma lai
phai “ suy luan”, “vién dan” tir cc quy dinh
khéc cua BLTTHS.

4 Nguyeén Thai Phuc, tldd, tr.237.
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Thit hai, cic quy dinh cia BLTTHS nam
2015 chua c6 sy thong nhdt v6i nhau vé bién
phdp dan gidi d6i vdi nguoi lam chiing

Diém a khoan 4 Diéu 66 BLTTHS nam
2015 quy dinh rang, nguoi lam ching cé
nghia vu c¢6 mat theo gié’y triéu tap cua co
quan c6 tham quyen tién hanh t6 tung;
“Trwong hop cd’ y vang mdt ma khong vi Iy do
bat kha khang hodc khong do tro ngat khach
quan va viéc vang mat cua ho gay tro ngai
cho viéc gzat quyet nguon tin vé toi pham,

khéi to, die\u tra, truy to, xét xir thi cé thé

bi dan gidi”. Tt quy dinh nay c6 thé hiéu
rang, dé€ dan giai nguoi lam ching thi phal
thoa man ca hai diéu kién la: (1) Ho cd'y vang
madt ma khong vi ly do bat kha khang hoac
khong do trd ngai khach quan; va (2) Viéc
vang mat cua ho gay tréd ngai cho viéc giai
quyét nguon tin vé toi pham khoi to, dieu
tra, truy to, xét xtir. Con viéc Vang mat cua
ho ma khong anh hudng, khong gay tro ngai
cho viéc giai quyét ngan tin vé toi pham,
khoi to, diéu tra, truy t0, xét xtr thi khong
can thiét phai dan giai. Tuy nhién, diém a
khoan 2 Diéu 127 BLTTHS nam 2015 lai chi
quy dinh dan giai “...nquoi lam chitng trong
trm‘yng hop ho khong cé mdt theo gidy triéu tdp
ma khong vi ly do bat kha khang hodc khong do
tré ngai khich quan”. Nhu vay, quy dinh dan
giai nguoi lam ching theo diém a khoan 2
biéu 127 BLTTHS nam 2015 dang thiéu mot
can c duoc néu tai diém a khoan 4 Diéu 66
BLTTHS nam 2015.

Thir ba, cic quy dinh cia BLTTHS chua
c6 sw thong nhdt véi nhau vé bi¢n phdp dan
gidi d6i v6i nguoi bi hai

Theo diém | khoan 1 Dbiéu 4 BLTTHS
nam 2015 thi “Ddn gidi la viéc co quan cé tham

quyén cwong ché nguoi lam chirng, nguoi bi to

gidc hodc bi kién nghi khoi t6"dén dia diém diéu
tra, truy to, xét xiw hodc nguoi bi hai tir chéi
gidm dinh”. Theo diém b khoan 2 Diéu 127
BLTTHS nam 2015, dan giai cé thé 4p dung
doi voi: “Nguoi bi hai trong truwong hop ho tir
chdi viéc giam dinh... ma khong cé 1y do bit kha
khang hodc khong do tré ngai khich quan” Tt
cac quy dinh trén c6 thé hiéu, dan giai chi 4p
dung d6i véi nguoi bi hai trong truong hop
ho ttr chdi gidam dinh. Tuy nhién, tai diém a
khoan 4 biéu 62 BLTTHS nam 2015 lai quy
dinh bi hai c6 nghia vu: “C6 mdt theo gidy
triéu tdp cia nguoi 0 thdm quyén tiéh hanh
t6" tung; truong hop c6 §j ving mdit khong vi
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lij do bit kha khang hodc khong do tro ngai
khach quan thi c6 thé bi dan gmz Tw quy
dinh trén c6 thé hiéu, dan giai con c6 thé ap
dung do6i véi nguoi bi hai trong treong hop
ho khéng co mat theo gidy triéu tdp ciia ngwoi cé
tham quyén tién hanh 6 tung ma khong vi 1y do
bit kha khdang hodc khong do tro ngai khdch quan.

Co thé thay, quy dinh vé dan giai
nguoi bi hai trong cac quy dinh ndi trén cta
BLTTHS nam 2015 chuwa c6 sy thong nhat
voi nhau. Do d6, cau hoi dat ra la, co quan
c6 tham quyén tién hanh t6 tung c thé can
c vao khoan 4 Diéu 62 BLTTHS nam 2015
dé dan giai nguoi bi hai khong? Vi du: Néu
nguoi bi hai tit chéi tham gia phién toa
(khong c6 médt dé tham gia phién toa theo
gidy triéu tap ctia Toa an) ma khong vi ly do
bat kha khang hoac khong do troé ngai khach
quan thi Toa an c6é ap dung bién Ehap dan
giai hay khong?° Ngoai ra, thyec tién xét xt
con cho thay, trong qua trinh giai quyét mot
sO vu an nhuw ltra dao chiém doat tai san, lam
dung tin nhiém chiém doat tai san... Toa
an thay can thiét phéi c6 mat ngue&yi bi hai
ma ngum bi hai lai ¢ tinh khong cé mat thi
Toa 4n chwa c6 cin ct ap dung dé dan giai
d6i véi hot. Bén canh d6, theo quy dinh tai
Diéu 292 BLTTHS nam 2015, néu nguoi bi
hai Vang mat thi tuy truong hop, Hoi dong
xét xtr quyét dinh hoan phlen toa hoac van
tién hanh xét xtr. Nhu vay, néu khong cd can
ctr d€ dan giai nguoi bi hai thi cé thé Toa 4n
phai hoan phién toa. Viéc hoan phién toa tat
yéu sé anh huong dén tién trinh va két qua
giai quyét vu an.

Thit tu, phdp ludt 6 tung hinh sy chua
c6 quy dinh cu thé vé thi tuc dp gidi, dan gidi

Qua nghlen ctru cho thay, thu tuc thuc
hién bién phap 4p giai, dan g1a1 van tuan theo
quy dinh tai Quyét dinh s6 1502/2008/QDb-
BCA ngéy 10/9/2008 cua Bo Cong an vé quy
trinh bat, ap g1a1 bi can, bi cdo, ngvz(n co quyet
dinh thi hanh &n phat ti1, dan giai nglrcyl lam
chiing ctia luc lugng canh sat bao vé va hd
tro tue phap thuéc Cong an nhan dan theo yéu

5 Nguyén Hiru Dtic (2020), Ap dung bién phdp din gidi doi véi
bi hai tir chdi gidm dinh va tir choi tham gia phién toa, https://
tapchitoaan.vn/ap-dung-bien-phap-dan-giai-doi-voi-bi-hai-
tu-choi-giam-dinh-va-tu-choi-tham-gia-phien-toa, truy cap
ngay 18/5/2024.

¢ Bui Th&'Manh (2020), Khé khétn khi dp dung quy dinh dan gidi
nguoi bi hai, https://tapchitoaan.vn/kho-khan-khi-ap-dung-
bien-phap-dan-giai-bi-hai5892.html, truy cap ngay 18/5/2024.
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cau cta cac co quan tién hanh td tung hinh
sw (Goi tat 1a Quyét dinh s& 1502/2008) Theo
dé, thuc hién bién phép dan giai, 4p g1a1 la
nhiém vu cta luc lwong canh sat bao vé va ho
tro tue phap thuéc Cong an nhan dan theo yéu
cau cua cac co quan tién hanh t6 tung hinh
su. Tuy nhién, qua nghién cttu cho thdy viéc
ap dung cac trinh ty, thu tuc theo Quyét dinh
nay con mot s6 bat cap nhu sau:

- Quyét dinh s6 1502/2008 dwgc ban hanh
can ct theo BLTTHS ndam 2003 nén c6 nhiéu
quy dinh da 13i thoi, khong con phu hop voi
BLTTHS hién hanh. Vi du: Quyet dinh nay chi
quy dinh vé thu tuc dan giai d6i véi ngvzcn
lam chu’ng ma chua quy dinh thu tuc dan giai
ddi vai bi hai, nguoi bi t6 gidc, nguoi bi kién
nghi khoi to.

- Quyé’t dinh s& 1502/2008 chua bao quat
dwgc mot s tinh hudng phat sinh trong qua
trinh 4 ap dung bién phap ap giai, dan g1a1 nhu
ngum dai dién, ngucn giam ho hay nguroi than
cua ngucn bi dan g1a1 khong 6 tinh than hop
tac, co y ngan can viéc chap hanh quyét dinh
dan giai, ttr d6 gy khé khan cho co quan ¢6
tham quyeén’.

Bén canh do, khi ép dung cac quy dinh
tai Diéu 127 BLTTHS nam 2015 vé bién phap
ap giai, dan giai, cdc co quan c6 thdm quyén
tién hanh t& tung van c6 quan diém khdc nhau
do chua ¢4 van ban huéng dan cu thé vé mot
s0 quy dinh. Vi du: “Khéng cé mdt theo gidy
tri¢u tap” duoc hiéu la co quan, nguoi c6 thim
quyén tién hanh t6 tung da gui gié’y triéu tap
hop 1¢ 1an thtt may ma ho khong cé mit?® C6
can phai xac dinh rang ho da nhan dugc gidy
triéu tap hay chuwa khong? Trén thuc té, mot
sO dia phuong ap dung bién phap dan giai
sau hai lan gui gidy triéu tap hop 1, nhung
mot s6 dia phuwong khac lai 4p dung sau khi
da gui gidy triéu tap hop 1€ 1an thit ba ma doi
twong bi triéu tap khong c6 mat. Twong tw, do
chua c6 huéng dan cu thé nén cach hiéu Vé‘ Iy
do bat kha khang” va “tro ngaz khich quan” gitra
cac co quan c6 thdm quyen tién hanh t6 tung
14 khac nhau, dan dén viéc 4p dung khong
thong nhat trén thuc té.

7DJ Van Duy (2022), Ap gidi, din gidi trong to'tung hinh sy
va mot s0” kién nghi, https://tapchitoaan.vn/ap-giai-dan-
giai-trong-to-tung-hinh-su-va-mot-so-kien-nghi6902.
html, truy cap ngay 18/5/2024.

8 Ng6 Duc Toan, Hoang Qudc Khanh, “Mot s& vudng
méc va kién nghi ép dung bién phap dan giai”, Tap chi
Khoa hoc Kiém sit, s6 3/2020, tr.34.
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Thi¥ ndm, BLTTHS chua c6 quy dinh cu thé’
vd con thiéu mot s6 quy dinh doi vdi viéc dp
dung bién phdp dp gidi doi v6i nguoi dudi 18 tudi

Diéu 419 BLTTHS nidm 2015 quy dinh:
“1. Chi dap dung bién phip ngan chdn, bién phdp
dp gidi doi voi nguwoi bi budc tgi la nguwoi diedi
18 tudi trong trwong hop thit cin thiét”. D€
huéng dan thém cho quy dinh nay, khoan 4
biéu 12 Thong tu lién tich s6 06/2018/TTLT-
VKSNDTC-TANDTC-BCA-BTP-BLDTBXH
ngay 21/12/2018 vé phéi hop thyc hién mot sO
quy dinh ctia BLTTHS vé thu tuc t& tung doi
voi nguzcn duéi 18 tudi (Goi tat la Thong tw
lién tich s6 06/2018) c6 quy dinh: Chi ap dung
bién phap cudong ché ap giai d6i voi nguoi
dwdi 18 tudi trong 02 truong hop sau day:

“a. Bi can, bj cdo di co gzay triéu tap dén ldn
thit hai nhing 6y ving mdt ma khong vi Iy do bat
kha khang hodc do tro ngai khdch quan;

b. Nguoi bi giir trong triong hop khin cdp, bi
can, bi cdo dang bi tam giam tir noi bi giam, giir dén
dia diém tién hanh diéu tra, truy t6; xét xiv vu dn.”

C6 thé hiéu rang, hai truong hop duoc néu
tai Thong tu lién tich s6 06/2018 chinh la hai
trieong hop thit cin thiét theo quy dinh tai Diéu
419 BLTTHS nam 2015°. Tuy nhién, d&€ bao dam
tot hon nita quyén va loi ich hop phap cta bi
can, bi cao la nguoi dudi 18 tudi thi nhitng can
ck trén can duwgc “nang cap” thanh quy dinh
cta BLTTHS chtt khong nén quy dinh tai mot
van ban dwdi luat nhu Thong tw lién tich.

Ngoai ra, BLTTHS nam 2015 médc du da c6
quy dinh tai Diéu 420 vé viéc “Nguoi dai di¢n ciia
nguoi dwdi 18 tudi dwgc tham gia viéc 13y 101 khai,
héi cung nguoi duéi 18 tudi” nhung theo quan
diém cua tac gia thi quy dinh nay la chuwa du
va can b sung thém cac truong hop nguoi dai
dién ctia nguoi dudi 18 tudi dugc tham gia vao
hoat dong ap giai (ddc biét la cac thu tuc khi Co
quan thi hanh quyét dinh 4p giai doc, giai thich
quyét dinh va 1ap bién ban vé viéc ap giai). Boi
16, day la bién phap cudng ché han ché quyén
tw do di lai ctia ca nhan, c6 anh hudng nhat
dinh t6i quyén con nguoi, quyén cong dan. Néu
khong c6 su c6 mat cta nguoi dai dién thi co
thé nguoi bi budc toi 1a nguoi duwdi 18 tudi chua
thé ti minh hiéu cac quyén va nghia vu ctia ban

° Hotu Tin (2023), Bi¢n phdp cwong ché dp gidi doi voi
nguoi dwéi 18 tudi dudi géc d¢ quyén con nguroi, https://
vksnd.dongthap.gov.vn/fi/web/vksnd/chi-tiet-bai-
viet/-/asset_publisher/ImOzUrGkrd AE/content/
id/16041115?plidlayout=7378, truy cap ngay 18/5/2024.
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than, c6 thai d, hanh dong khong hop tac véi
cac co quan thi hanh bién phap ap giai.

3. Mot s6 dé xuat, kién nghi hoan thién
quy dinh ctia phap luit t6 tung hinh sy vé ap
giai, dan giai

M@t la, bé sung quy dinh cu thé vé diéu
kién va can cit dp dung bién phdp dp gidgi

Theo y kién cua tac gla hodac can sém ¢
van ban huéng dan cu thé vé diéu kién va can
ct ap dung bién phap ap giai d6i vdi cac doi
twong néu tai khoan 1 Diéu 127 BLTTHS ndm
2015; hodc stra d6i, bd sung khoan 1 Diéu 127
BLTTHS nam 2015 theo hudng:

“1. Ap gidi c6 thé'ap dung doi véi:

a) Bi can, bi cdo khong cé mdt theo gidy trigu
tdp cua co quan ¢ tham quyén 6’ tung ma khong
vi Iy do bat kha khing hodc khong do tro ngai
khich quan;

b) Nguoi bi gitk trong trmmg hop khdn cip,
nQueoi b bat, bi tam giik, bi can, bi cdo khi cdn duwa ho
dén dia diém tién hanh diéu tra, truy 6’ hodc xét xir.”

Muc tiéu ctia bién phap cuong ché'ap g1a1
la nham dam bao nguoi bi 4p dung phai c6
mat 6 dia diém nhat dinh, phuc vu cho hoat
dodng giai quyét vu an cua co quan tién hanh
t0 tung hinh su ¢6 tham quyén, dam bao tinh
lién tuc trong viéc giai quyét vu an. Viéc quy
dinh rd rang cin ct d6i véi tung doi tuong
co thé bi ap giai nhu trén sé vira bao dam sy
tham gia ctia nhitng nguoi nay trong suét qua
trinh giai quyét vu an, vita bao dam thong
nhat ap dung trén thyc té ciing nhu tranh xam
pham quyén con nguoi, quyén cong dan.

Hai la, stta d6i, b6 sung quy dinh thong nhit
ve bign phdp dan gidi doi vi nguoi lam chimg

Noi dung thiéu thong nhat lién quan dén
dan giai nguoi lam chung tai diém a khoan 4
biéu 66 BLTTHS nam 2015 va diém a khoan
2 biéu 127 BLTTHS nam 2015 can dwoc giai
quyét bang cach bd sung quy dinh tai di€ém a
khoan 2 Diéu 127 BLTTHS nam 2015 nhu sau:

“2. Dén gidi cd thé' dwgc dp dung doi voi:

a) N; gwc‘ri lam chirng trong trw&ng hop ho khong
c0 mat theo gidy triéu tdp ma khong vi ly do bat kha
khang hodc khong do tro ngai khdch quarn va viéc vang
mit cua ho gdy tro ngai cho viéc gidi quyét nguon tin
Ve tgi pham, khoi t6; diéu tra, truy to, xét xir”.

Ba 14, sita 461, bd sung quy dinh thong nhait
vé bién phdp dan gidi d6i voi nguoi bi hai

Nghién cttu cac quy dinh tai khoan 1 Diéu
4, khoan 4 Diéu 62, khoan 2 Diéu 127 BLTTHS
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nam 2015 thi mac du khong dwoc quy dinh tai
diém 1 khoan 1 Diéu 4 va diém b khoan 2 Diéu
127 BLTTHS ndm 2015 nhlmg cac chu thé co
thadm quyén ap dung dan giai hoan toan c6 thé
ap dung quy dinh tai diém a khoan 4 Diéu 62
BLTTHS nam 2015 vé cin ct dan giai®. Tuy
nhién, d€ bao dam hon nira su thong nhat gitra
cac quy dinh trong BLTTHS can:

(1) Skta d6i diém k khoan 1 Diéu 4
BLTTHS nam 2015 theo huong chi quy dinh
chung vé bién phap dan giai chr khong quy
dinh vé can ct 4p dung bién phap nay doéi véi
nguwoi bi hai: “Ddn gidi la viéc co quan c6 tham
quyén cwong ché'nguoi bi hai, nguoi lam chirng,
nguoi bi t0' gidc hodc bi kién nghi khoi to"dén dia
diém tién hanh diéu tra, truy t6, xét xir”.

(2) Stra d6i, b sung diém b khoan 2 biéu
127 BLTTHS nam 2015 theo huéng quy dinh
ro hai can c d€ ap dung bién phap dan giai
do6i voi nguoi bi hai nhu sau:

“2. Dan gidi cd thé dwoc dp dung doi véi:

b) Nguoi bi hai trong truweong hop khéng cé
mdt theo gidy triéu tdp hodc tir choi viéc gidm
dinh theo quyét dinh trung cdu cua co quan co
tham quyén tién hanh t6"tung ma khong vi 1y do
bat kha khiang hodc khong do tro ngai khdch quan”.

Bon la, xdy dung vin ban quy dinh cu thé’
vé quy trinh dp dung dp gidi, dan gidi thay thé
cho Quyét dinh s6°1502/2008

Nhu da phan tich ¢ trén, viéc thiéu Vang
cac quy dinh vé quy trinh dan glal doi voi
ngroi bi hai, ngum bi t0 gidc, nguoi bi kién
nghi khoi td ¢ thé gay kho khan cho viéc ap
dung bién phap nay. Dong thoi, s 16i thoi cua
Quyét dinh s6 1502/2008 sé khong giai quyét
dwoc cac treong hop méi phat sinh trén thuec
t& khi ap dung bién phap ap g1a1 dan giai.
Chinh vi vay, viéc ban hanh van ban huwdéng
dan thay thé' Quyét dinh s& 1502/2008 theo
hudng quy dinh bd sung vé cac truong hop
dan giai cac d6i twong con lai nhu nguoi lam
chiing, nguoi bi hai, nguoi bi td giac, nguoi bi
kién nghi khoi t0... 1a vo cung can thiét.

Ngoal ra, van ban nay cting c6 thé dua thém
mot sd ndi dung hu’ong dan théng nhat trong
viéc ap dung ap giai, dan giai. Theo quan diém
clia téc gia, trude mat c6 thé tham khao > quy dinh
tai Diéu 3, Diéu 4 Thong tu lién tich s6' 01/2021/

10 Nguyén Tran Thao Vy, “Bién phap &p giai, dan giai
theo quy dinh cua B luat T tung hinh sy nam 2015”,
Tap chi Kiém sit, s& 15/2021, tr.23-28.
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HOAN THIEN PHAP LUAT TO TUNG HINH SU...

TTLT-VKSNDTC-BCA-BQP-BNN&PTNT-BTC
ngay 29/11/2021 quy dinh chi tiét viéc ap dung
can ctt tam dinh chi vi ly do bat kha khang do
thién tai, dich bénh theo diém c khoan 1 Diéu
148, diém d khoan 1 Diéu 229 va diém d khoan 1
biéu 247 BLTTHS nam 2015, trong d6 quy dinh
chi tiét viéc ap dung can ct tam dinh chi vi ly
do bat kha khang do thién tai, dich bénh d€ giai
thich vé truong hop “Iy do bit khd khang” va “tr¢
ngai khdch quan”" khi 4p dung 4p giai, dan giai.
Dong thoi, cAn c6 hudéng dan théng nhat vé s
lan cac co quan c6 tham quyén tién hanh to tung
gui gidy triéu tap hop 1é d6i véi cac d6i tuong
bi 4p giai, dan giai va khong can phai xac minh
r.%mg cac d6i tegng nay da nhan dwoc gidy triéu
tap hay chwa. Cu thé, ddi voibi can, bi cao thi chi
can mot lin khong c6 mit theo gidy triéu tap hop
1é ma khong vi ly do bat kha khang hodc khong
do tro ngai khach quan 1a c6 thé bi ap giai. Doi
v6i nguoi lam ching, nguoi bi hai, nguoi bi t&
giac, nguoi bi kién nghi khai t6 thi hai lin khong
c6 mat theo gidy triéu tap hop 1é ma khong vily
do bat kha khang hoac khong do tro ngai khach
quan 1a c6 th& bi dan giai.

1 Khoan 2 Biéu 3 Thong tu lién tich s6 01/2021/TTLT-
VKSNDTC-BCA-BQP-BNN&PTNT-BTC:

2. Céc truong hop bat kha khang do thién tai:

a) Nguoi tham gia t6 tung hodc co quan, nguoi ¢ thdm
quyén tién hanh t6 tung dang ¢ ving dugc ban bd tinh
trang khéan cip v€ thién tai hodc viing c6 tinh huéng khan
cap vé thién tai theo quy dinh ctia phap luat vé tinh trang
khén cap, phép luat vé phong, chong thién tai;

b) Dia diém can tién hanh cac hoat déng t6 tung trong
vung duoc ban bo tinh trang khan cip vé thién tai hodc
vung ¢6 tinh hudng khan cap vé thién tai theo quy dinh
cuia phap ludt vé tinh trang khan cap, phap luat vé phong,
chong thién tai.”

Khoan 2 Diéu 4 Thong tw lién tich s6 01/2021/TTLT-
VKSNDTC-BCA-BQP-BNN&PTNT-BTC:

2. Céc truong hop bat kha khang do dich bénh:

a) Nguoi tham gia t6 tung, co quan, nguoi c6 tham quyén
tién hanh t6 tung hodc dia diém can tién hanh cac hoat
dong to tung trong vung duoc ban bd tinh trang khan cap
vé dich theo quy dinh ctia phép luat vé tinh trang khin
c&p, phép luat vé phong, chdng bénh truyén nhiém;

b) Nguoi tham gia t6 tung dang bi cach ly y t& theo quyét
dinh ctia co quan, ngudi c6 tham quyén do bi méac bénh
dich thudc nhém A hoac do thudc trieong hop khéc lién
quan dén bénh dich thuéc nhém A theo quy dinh ctia phap
luat vé phong, chdng bénh truyén nhiém;

¢) Nguoi tham gia t6 tung, co quan, nguoi cd tham quyén
tién hanh t6 tung hodc dia diém can tién hanh cac hoat
doéng t6 tung trong viung duoc Thu twéng Chinh phu hodc
Bo trieong BO Y t€'cong bd dich ddi v6i bénh truyén nhiém
thudc nhém A theo quy dinh cta phap luat vé phong,
chong bénh truyén nhiém.”

26 Khoahoc Kiém sat

Ndm la, sita d6i, bo sung cdc quy dinh vé
viéc dp dung bién phdp dp gidi doi v6i nguoi
dudi 18 tudi

Theo y kién cua tac gia, trong thoi gian
tdi, can quy dinh cu thé cac can ct 4p dung ap
giai doi voi nguoi dudi 18 tudi vao Diéu 419
BLTTHS ndm 2015 cht khong con chi dwoc
hudéng dan trong Thong tw lién tich nita. Cac
quy dinh cu thé trong BLTTHS sé gitip cac co
quan tién hanh t6 tung thong nhat ap dung
trén thuc t&€ hod tro cac co quan nay nhanh
chéng giai quyét vu an cd nguoi bi budc t6i la
nguoi dudi 18 tudi.

Bén canh d6, bd sung quy dinh tai Diéu
420 BLTTHS nam 2015 vé viéc nguoi dai dién
c6 quyén dugc tham gia vao qua trinh ap dung
bién phép ap giai doi voi nguoi dudi 18 tudi.
Viéc quy dinh nhu trén sé tao nén moi truong
phap ly than thién doi voi nguoi dudi 18 tudi,
phu hop véi tam sinh 1y, Itra tudi caa ho./.
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