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Tém tit: Bo ludt To tung hinh sy nim 2015, stta d6i, bo’ sung ndm 2021 (BLTTHS ndam 2015) da c6
nhiing quy dinh nhdm bdo ddm quyen va loi ich hop phdp ciia nguoi bi bugc tgi la ngu“m dudi 18 tudi -
d6i tuong can duoc quan tam, bdo vé dic biét do chua c6 sy phdt trién ddy di vé thé chit 1dn tinh
than. Tuy nhién, cdc quy dinh ndy van con ton tai nhimg bat cdp nhat dinh, cdn tiép tuc dugc nghién
citu, sika doi cho phit hop véi cdc chudn muyc ciia phdp lugt quéc té, bdo ddm tot hon quyén va lgi ich
hop phdp ciia nhém déi tuong dic thi nay. Bai viét nghién citu cdc quy dinh cia BLTTHS hién hanh
vd cdc vdn ban quy pham phdp ludt c6 lién quan, tir dé dua ra mot s6 dé xudt hoan thién phdp ludt t6’
tung hinh sy Viét Nam vé vin dé nay.
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IMPROVING THE PROVISIONS OF THE 2015 CRIMINAL PROCEDURE CODE ON
ENSURING THE LEGITIMATE RIGHTS AND INTERESTS OF THE ACCUSED WHO ARE
UNDER 18 YEARS OLD

Abstract: The 2015 Criminal Procedure Code, amended and supplemented in 2021, has provisions to
ensure the legitimate rights and interests of the accused under 18 years old, who need special attention and
protection due to their lack of physical and psychological development. However, these provisions still have
certain inadequacies, which need to be further researched and amended in accordance with international
legal standards, to better ensure the legitimate rights and interests of this special group. The article researches
the provisions of the current Criminal Procedure Code and related legal normative documents, thereby

making a number of proposals to improve the Vietnam’s Criminal Procedure Law on this issue.
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1. Dat van dé

Cung v6i Cong wdc ctia Lién hop quoc vé

quyén tré em (CRC)! va B quy tac tiéu chudn
t6i thi€u cua Lién hop quoc vé ap dung phap
luat v6i nguoi chura thanh nién (Cac quy tac
Béc Kinh)?, tap hop cac nghi quyét, quy tac,
binh luan c6 gia tri giai thich, huéng dan da
tao nén mot khung phap ly qudc t€' toan dién,
bao dam nhing chudn muc chung vé tha tuc

1 Cong udc CRC duoc thong qua va d€ ngo cho cac qudc
gia ky, phé chudn va gia nhap theo Nghi quyét s6 44/25
ngay 20/11/1989 cta Dai Hoi dong Lién hop quoc.

2 Cac quy tac Bac Kinh duoc thong qua theo Nghi quyét
sO 40/33 ngay 29/11/1985 ctia Dai Hoi dong Lién hop
quéc. Day 1a Bo quy tic c6 y nghia trong viéc khuyén
nghi cac quoc gia bao dam nhiing tiéu chudn toi thiéu
trong hoat dong tu phap d6i véi nguoi chua thanh nién.
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t0 tung hinh su (TTHS) than thién duoc ap
dung véi nguoi dwdi 18 tudi®, trong dé cod
ngroi chua thanh nién (NCTN) bi budc t0i,
trén co soO ton trong va bao vé cac quyén con
nguoi cua ho. Viét Nam la qudc gia dau tién &
chau A, qudc gia thit hai trén thé gidi da sém

*Email: Duyhoanghlu@gmail.com

Thac si, Nghién citu sinh, Gidng vién Khoa Phdp ludt
hinh su, Truong Pai hoc Ludt Ha N§i

3 Diéu 1 CRC quy dinh: “Trong pham vi ciia Cong wdc nay,
tré em cé nghia la moi nguoi dwéi 18 tudi, triv trwong hop
Tudt phdp dp dung v6i tré em c6 quy dinh tudi thanh nién”;
Quy tac 2.2 Cac quy tac Bac Kinh quy dinh: “Nguoi chua
thanh nién la tré em hay thanh thiéu nién ma tiyy theo tirng hé
thong phdp lugt cd thé'bi xir Iyj khi pham t3i, theo mgt phwong
thirc khdc v6i nguoi 16n. Gidi han dg tudi tiry thudc vao moi
hé thong phdp ludt, cé khodng cich dwoc xic dinh tir 7 dén 18
tudi hodc cao hon”.
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phé chuan CRC* (gan nhu ngay sau khi Cong
wdc duoc thong qua) va tich cuc ndi luat hoa
cac quy dinh ctia Cong wdc phu hop véi thuc
tién phap ly trong nuwrdc, gép phan khang dinh
st nghiép bao v¢, cham soc va gido duc tré em
la mot trong nhitng wu tién hang dau trong
chién lugc phat trién cua dat nudc.

Theo quy dinh cua phap luat Viét Nam,
“Nguoi chwa thanh nién la ngwoi chwa du 18
tudi”®. Nhu vay, vé co ban cé thé hiéu nguoi
dwdi 18 tudi 1a NCTN, véi sy phét trién chua
day du, chwa hoan chinh vé thé chat, tinh
than va nang lwuc nhan thic. Diéu nay dat
ra yéu cau thiét lap mot ché’ do bao ho riéng
cho Itta tudi dé bj ton thuong® nay, nhat la
khi ho bi tinh nghi thwc hién hanh vi pham
toi. Trén co s& do, ngay trong lan dau phap
dién hoa B0 luat To tung hinh sy (BLTTHS)
vao nam 1988, bén canh cac quy dinh vé thu
tuc chung, cac quy dinh vé thu tuc dac biét
d6i voi NCTN da duoc dua vao mot chuong
riéng (Chuwong XXXI), tiép tuc duoc duy tri
trong BLTTHS nam 2003 (Chwong XXXII), va
dén nay la Chwong XXVIII cia BLTTHS nam
2015. Trong d6, cac quy dinh nham bao dam
quyeén va loi ich hop phép ctia nguoi bi budc
toi dudi 18 tudi dwoc thé hién 1o nét, theo
huwdéng ngay mot tiém can véi cac khuyén
nghi cta phap luat qudc té.

2. Quy dinh ctia B ludt Td tung hinh
sw nim 2015 vé bdo dam quyén va lgi ich
hop phap ctia nguoi bi budc toi la ngwoi
duoi 18 tudi

- V& cdc nguyén tdc tién hanh to tung doi
vdi nguoi bi budc t6i la nguoi dwéi 18 tudi: Phu

# Viét Nam phé chuan CRC vao ngay 20/02/1990.

5 Khoan 1 Diéu 21 B¢ luat Dan sw nam 2015. Trong bai
viét nay, thuat ngtr “Nguoi chua thanh nién” va “Nguoi
dudi 18 tudi” dugce st dung twong duong.

¢ “Khdi ni¢m cdc nhém nguoi dé bi ton thuong... chi nhitng
nhom, cong dong nguoi co vi thévé chinh tri, xd hi hodc kinh
té'thiip hon, tiv 46 khién ho cé nguy co cao hon bi ton thwong
vé quyén con nguwoi, va béi vdy, cin dirgc chil i bao vé dic bigt
$0 v6i nhitng nhém, cfng dong nguoi khic”; Pai hoc Qudc
gia Ha Noi, Gido trinh Ly ludn va phdp ludt vé quyén con
nguoi, Nxb. Dai hoc Quéc gia Ha Noi, 2011, tr.229.
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hop véi yéu cau ciia CRC7 va Cac quy tac Bac
Kinh®. Lan dau tién trong lich st 1ap phap,
BLTTHS nam 2015 (Piéu 414) da quy dinh
07 nguyén tac tién hanh t& tung® 4p dung
véi nguoi dudi 18 tudi, trong d6 cd nguoi bi
budc toi la nguoi dudi 18 tudi. Day la diém
d6i moi quan trong va co ban vé co ché to
tung, tao ra mot “kim chi nam” cho cac thu
tuc TTHS dic biét nhdm bao vé t6i da quyeén
va loi ich hgp phap cua NCTN trén co s¢ wu
tién tiép can nhay cam, than thién, dé cao
tinh gido duc, cai tao d€ ho trd thanh cong
dan c6 ich cho xa hoi.

- V& quyén ciia nguwoi bi budc toi la nguoi
duwdi 18 tudi: Theo quy dinh ctia Hién phap
nam 2013 (Biéu 31), nguoi bi budc tdi cd cac
quyén co ban nhu dwgc suy doan vo tdi,
khong bi két an hai 1an vi moét t6i pham, tu
bao chita, nho luat st hoac ngwoi khac bao
chtta... Cu thé héa Hién phap va phu hop voi
cac chudn muc phap ly qudc té'°, BLTTHS
nam 2015 da dwa ra cac quy dinh cu thé vé

7 Khoan 1 Piéu 40 CRC quy dinh: “Cdc quéc gia thanh vién
cong nhin quyén ciia moi tré em bi tinh nghi, bi cdo budc hay bi
xdc nhdn la dd vi pham ludt hinh sw dwoc doi xir theo cich thirc
phit hop vdi vige thitc ddy nhdn thite ciia tré em vé nhin cich
v phdm gid vdn c6... cd tinh dén dg tudi ciia tré em”.

8 Diém a Quy tac 2.2 Cac quy tic Bac Kinh quy dinh:
“Nguoi chiea thanh nién la tré em hay thanh thiéu nién ma
tiy theo tirng hé thong phap ludt cd thé’bi xir 1y khi pham t4i,
theo mot phwong thirc khdc voi nguoi lon”.

? Piéu 414 BLTTHS nam 2015 quy dinh cac nguyén téc:
(1) Bao dam thu tuc t& tung than thién, phtt hop véi tam
ly, Itta tudi, mic d trudng thanh, kha ndng nhan thic
ctia nguoi dudi 18 tudi; bao dam quyén va loi ich hop
phap ctia nguoi dudi 18 tudi; bao dam loi ich t6t nhat
ctia nguoi dudi 18 tudi; (2) Bao dam git bi mat ca nhan
ctia nguoi dudi 18 tudi; (3) Bao dam quyén tham gia t6
tung ctua nguoi dai dién ctia nguoi dudi 18 tudi, nha
truong, doan thanh nién, nguoi ¢ kinh nghiém, hiéu
biét v€ tam ly, xa hoi, t6 chirc khac noi nguoi dwdi 18
tudi hoc tap, lao dong, sinh hoat; (4) Ton trong quyén
duoc tham gia, trinh bay y kién ctia nguoi dudi 18 tudi;
(5) Bao dam quyén bao chira, quyén dugc tro gitip phap
ly ctia nguoi dudi 18 tudi; (6) Bao dam cac nguyén tac xt
ly ctia B luat Hinh sy d6i véi nguoi duwdi 18 tudi pham
t01; (7) Bao dam giai quyét nhanh chéng, kip thoi cac vu
an lién quan dén ngudi dudi 18 tudi.

1 Quy tac 15.2 Cac quy tic Bic Kinh quy dinh: “Cha me
hodc nguwoi giam hg co quyén tham dw vio qua trinh t6'tung va
6 thé’ dwoc co quan c6 tham quyén yéu ciu tham dw vio qud
trinh t0'tung vi loi ich ciia nguoi chuwa thanh nién”.
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quyén ctia nguoi bi budc toi (bao gom nguoi
bi bit, nguoi bi tam gitt, bi can, bi cdo) tai
cac diéu 58, 59, 60, 61 va cac diéu luat khac
c6 lién quan, trong d6 c6 quyén cta nguoi bi
budc t6i la nguroi dudi 18 tudi. Déc biét, theo
quy dinh tai Diéu 420 BLTTHS nam 2015",
d6i teong dé bi ton thwong nay con duoc bao
dam quyeén c6 su tham gia to tung ctia nguwoi
dai dién, gia dinh, nha truong, to chtc vi loi
ich cta ho.

Cung véi d6, phu hop véi Cac quy tac
Béc Kinh?, Diéu 422 BLTTHS niam 2015 dua
ra cac quy dinh bao dam nguwoi bi budc toi
la nguoi dwdi 18 tudi c6 quyén ty bao chira
hodc nho nguwoi khac bao chita (nguoi dai
dién tw bao chita hodc lwa chon nguwoi bao
chita cho NCTN). Treong hop ho khong co6
ngwoi bao chita hoac nguoi dai dién ctia ho
khong Iwra chon nguoi bao chita thi co quan
tién hanh td tung phai chi dinh nguoi bao
chtta cho ho. Nhom d6i tuwong tham gia t6
tung con dugc moéd rong boi quy dinh tai
biéu 10 Thong tw lién tich s6 06/2018/TTLT-
VKSNDTC-TANDTC-BCA-BTP-BLDTBXH
ngay 21/12/2018 ctia Vién kiém sat nhan dan
to1 cao, Toa 4n nhan dan t6i cao, B Cong an,
Bo Tu phap, Bo Lao dong - Thwong binh va
Xa hoi vé phoi hop thuc hién mot sd quy dinh
cua BLTTHS vé thu tuc t6 tung d6i véi nguoi
dwdi 18 tudi (Thong tw lién tich s6 06/2018)%

1 Diéu 420 BLTTHS ndm 2015 quy dinh: “Nguoi dai
dién ciia nguoi dwéi 18 tudi, thiy gido, co gido, dai dién ciia
nha truong, Doan thanh nién, t6' chive khdc noi nguoi dwdi
18 tudi hoc tdp, lao ddng va sinh hoat ¢6 quyén va nghia vu
tham gia t0 tung theo quyét dinh cia Co quan diéu tra, Vién
kiém sat, Toa dn. Nguoi dai dién ciia nguoi diedi 18 tudi dirgc
tham gia viéc 14y 101 khai, hoi cung nguwoi dwdi 18 tudi; dwa ra
chirng cir, tai ligu, d6 vdt, yéu cdu, khiéu nqi, t6"cdo; doc, ghi
chép, sao chup tai liéu lién quan dén viéc budc toi nQueoi diedi
18 tudi trong ho so vy dn sau khi két thiic diéu tra”.

12 Quy tic 15.1 Cac quy tic Bic Kinh quy dinh: “Trong
sudt qua trinh t6'tung, nguwoi chiwa thanh nién co quyén diroc
dai dign béi mgt cd"van phdp 1y hodc co quyén yéu ciu sw tro
Qitlp phdp 1y mién phi, trong diéu kién cé dich vu tro gitip
phdp Iy nhw vdy & quoc gia dé”.

3 Piéu 10 Thong tw lién tich s6 06/2018 quy dinh: “Co
quan, nguoi ¢6 thim quyén tiéin hanh t6 tung c6 thé' dé nghi
Co quan Lao dong - Thuwong binh va Xa hoi, Hoi Lién higp
Phu nit, Doan Thanh nién Cong sin H6 Chi Minh, Hji Bio
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nham tang cong sw hd tro, bao vé cho nguodi
bi budc tdi dwdi 18 tudi.

- VE'trinh tw, thii tuc t6'tung doi véi nguoi bi
bugc t6i la nguoi dwdi 18 tudi: Bén canh nhitng
nguyén tac co ban tai Chuong IT ciia BLTTHS
nam 2015, cac quy dinh tai Chwong XXVIII
(tte Diéu 413 dén biéu 430) da hinh thanh hé
thong co so phéap ly nén tang cho cac thu tuc
TTHS than thién ddi véi nguoi bi budc toi
duwdi 18 tudi, doi hoi trdch nhiém tuan thu va
thiec hién hiéu qua tir phia co quan, nguoi c6
thdm quyén tién hanh td tung.

+ V& chil thé'tién hanh t6'tung doi véi nguoi
bi bugc tgi la ngueoi dwéi 18 tudi: Theo quy dinh
tai Diéu 415 BLTTHS nam 2015, nguoi tién
hanh t& tung ddi véi vu an c¢6 nguoi dudi
18 tudi phai la nguoi da dugc dao tao hodc
c6 kinh nghiém diéu tra, truy to, xét xtr vu
an lién quan dén nguoi dwdi 18 tudi, cd hiéu
biét can thiét vé tam ly hoc, khoa hoc gido
duc d6i véi nguoi dudi 18 tudi. Day la noi
dung phu hop v6i chuan muc cua phap luat
quoc té& vé tiéu chudn co ban doi voi luc
leong chitc nang trong cong tac xtt ly hinh
st NCTN™. Viéc st dung thuat ngx “nguoi
tién hanh t6 tung” tai Diéu 415 da bat budc
nhiing nguoi tién hanh t6 tung (khong chi
gi6i han d6i voi Diéu tra vién, Kiém sat vién,
Thdm phan) phai c6 kinh nghiém va hiéu
biét lién quan dén trinh tw, thu tuc t6 tung
doi voi NCTN™. Quy dinh nay sé tao di€u

vé quyén tré em, Trung tdm tro gitip phdp 1y, co quan, t6 chire
khdc noi tiéh hanh 0 tung cir nguoi tham gia t0' tung dé' hd
trg, bdo vé cho nguoi bi budc t9i dwéi 18 tudi”.

“ Quy tac 6.3 Cac quy tic Bac Kinh quy dinh: “Nhiing
nguwoi ¢ thim quyén quyét dinh phdi dap 1mg cdc tiéu chudn

ddc biét hodc dwoc dao tao dic bigt dé'thi hanh nhiém vu mot
cich sang sudt va phi hop v6i chive ning, nhiém vu ciia ho”.

15 Cuy thé€ hda quy dinh nay, Diéu 5 Thong tw lién tich s6
06/2018 tiép tuc quy dinh vé viéc phan cdng nguodi co
tham quyén tién hanh t8 tung: “Diéu tra vién, Cin bg diéu

tra, Kiéin sit vién, Tham phédn khi dwgc phin cong tiéh hanh 6
tung doi véi vu dn co nguoi tham gia t6'tung la nguwoi diedi 18

tudi phdi c6 it nhit mot trong cic diéu kién sau ddy: 1. C6 kinh
nghiém khoi t6, diéu tra, truy t6, xét xir cic vy dn lién quan dén

ngudi dwdi 18 tudi; 2. Ba dwgc dao tao, tdp hudn, boi duwdng vé
kij nang gidi quyét cic vu dn hinh sy cé nguoi tham gia t6'tung
la ngueoi dwéi 18 tudi; 3. Ba dwgc dao tao, tip hudn, béi dudng
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kién dé€ cac co quan chtic nang c6 co so dao
tao, tap hudn, tuyén chon va bd nhiém cac
can b phu hgp, bao dam nguoi tién hanh to
tung c6 sw am hiéu tam ly ltra tudi NCTN,
trén co so tuan thu triét d&€ nguyén tac suy
doén vo t0i d€ dwa ra nhiing hanh vi, tng xw
than thién, dung muc véi nguroi bi budc toi
trong khi thuc hién nhiém vu ctia minh.

+ VEwviéc xdc dinh tudi ciia nguwoi bi budc ti
la ngueoi dwoi 18 tudi: Theo quy dinh tai Diéu
417 BLTTHS nam 2015 va Diéu 6 Thong tu
lién tich sO6 06/2018, viéc xac dinh tudi dwoc
thuc hién can ct vao mot trong cac gidy
to, tai liéu sau: Gidy chiing sinh; Gidy khai
sinh; Chitng minh nhan dan; Thé can cudc
cong dan; SO ho khau; HO chiéu. Truong hop
khong cé céc gidy to, tai liéu nay hoac cé sy
mau thuan, khong rd rang thi co quan, nguoi
c6 tham quyén tién hanh t6 tung phai phoi
hop v6i t6 chitc, ca nhan c¢6 lién quan trong
viéc hoi, 1ay 101 khai, xac minh lam rd mau
thuan hodc tim cac gidy to, tai liéu khac co
gia tri ching minh vé tudi ctia nguoi do.
Treong hop da ap dung cac bién phap hop
phép nhung chi xac dinh dwoc khoang thoi
gian thang, quy, ntra dau hoac ntta cudi cua
nam hodc nam sinh thi tuy tirng truong hop,
can c khoan 2 Diéu 417 BLTTHS, dé xac
dinh tudi theo hudng suy doan cé loi nhat
cho ho. Day la co so d€ Toa an dua ra bién
phép xtt ly phu hgp, uu tién ap dung cac
thu tuc t6 tung than thién d6i véi NCTN, thé
hién chinh sach khoan hong, nhan dao cua
Nha nudc danh cho d6i tuong nay.

+ Ve dp dung bién phdp ngan chdn, bién
phap cwong ché” doi véi nguwoi bi budc tgi la
nguoi dwéi 18 tudi: Nguyén tac chung duoc
ghi nhan tai Di€éu 419 BLTTHS nam 2015 va
biéu 12 Thong tw lién tich s6 06/2018 la chi
trong truong hop that can thiét moi duoc

vé'tdm 1y hoc, khoa hoc gido dyc doi v6i ngueoi dedi 18 tudi. Hoi
thdm tham gia Hi dong xét xir so thim vy dn ¢ nguoi tham
Qia t6'tung la ngueoi dwedi 18 tudi phai cé nguoi 1 gido vién, cin
bé Doan thanh nién Cong san H6 Chi Minh hodc nguwoi cé kinh
nghiém, hiéu biét tam L ngueoi dwdi 18 tudi”.
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ap dung bién phap ngan chdn, bién phap ap
giai doi voi nguoi bi budc t6i 1a ngwoi dudi
18 tudi. Chi 4p dung bién phap tam git, tam
giam d6i véi ho khi cé can ctt cho rang viéc
ap dung bién phap gidm sat va cac bién phap
ngan chdn khac khong hiéu qua. Thoi han
tam giam d6i véi d6i tugng nay chi bang
2/3 thoi han tam giam d6i voi nguoi du 18
tudi tro 1én. Khi khong con can c dé€ tam
gitt, tam giam thi phai kip thoi huay bo, thay
thé' bang bién phap ngan chin khac. Trong
thoi han 24 gio ké tir khi ap dung cac bién
phap ngan chdn, cudng ché, co quan c6 tham
quyén phai thong bao cho nguoi dai dién cta
ho biét nhdm bao dam sy ho tro can thiét ctia
gia dinh, nguoi than do6i véi NCTN ngay khi
phai tiép xtc voi hé thong tw phap.

+ V& thu tuc t0 tung doi véi bi can la nguoi
dw6i 18 tudi trong giai dogn khoi t6, diéu tra, truy
to: D€ bao dam quyén con nguoi ctia nguoi
bi budc toi la nguwoi duwdi 18 tudi khi tham
gia cac hoat dong dau tién trong qua trinh
TTHS, dac biét la hoat dong di€u tra, bén
canh cédc tha tuc chung, BLTTHS nam 2015
(Diéu 421) quy dinh tha tuc riéng khi 13y 1oi
khai nhém d6i twong nay. Co quan tién hanh
t0 tung phai thong bao trudce thoi gian, dia
diém tién hanh hoi cung va sy ¢ mat cua
ngwoi bao chita hodc ngwoi dai dién caa bi
can duéi 18 tudi la bat budc khi tién hanh
hoat ddng nay. Dong thoi, ngoai viéc git
nguyén quyén duoc hoi bi can chua thanh
nién khi duwoc Diéu tra vién, Kiém sat vién
dong v, sau moi 1an 14y 1oi khai, hoi cung
ctua nguoi co6 tham quyeén két thuc thi nguwoi
bao chita, nguoi dai dién c6 thé hoi bi can
chura thanh nién. Day 1a quy dinh méi nham
bao dam su tiép xuc, trao doi, nim bt kip
thoi cac y kién cua bi can dé€ dua ra nhiing
kién nghi voi co quan ¢ tham quyén, gop
phan han ché oan, sai trong giai quyét vu an.
Ddc biét, BLTTHS nam 2015 da gidi han thoi
gian hoi cung bi can la nguoi dudi 18 tudi
khong qud 02 1an trong 01 ngay va mdi 1an
khong qua 02 gio, trirt mot s6 truong hop cu
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thé nham bao dam hoat dong hoi cung dugc
dién ra trong khoang thoi gian phut hop véi
thé trang, stc khoe, tam ly cua bi can ¢ lira
tudi nay!e.

+ V& thu tuc t6"tung doi voi bi cdo la nguoi
dwéi 18 tudi trong giai doan xét xir: Phu hop
véi nguyén tac bao dam gitt bi mat thong tin
ca nhan ctia ngroi bi budc t6i la NCTN trong
phap luat qudc té”, biéu 25" va khoan 2
Diéu 423" BLTTHS nam 2015 déu dwa ra cac
quy dinh lién quan dén thu tuc xét xtr kin d6i
v6i NCTN. Trén thuec té, viéc bao dam gitt bi
mat ca nhan cua bi can, bi cdo la nguoi dwdi
18 tudi cling 6 thé tac ddng tich cwec dén tam
ly cua nguoi bi budce toi, gitp ho cam thay an
tam dé dé dang hop tac, cung cap chiing ct
cho co quan tién hanh t§ tung, gitp nhanh
chéng lam sang té su that khach quan cua
vy an. Tuy nhién, trong treong hop xét xt
kin, Toa an van phai tuyén 4n cong khai dé
bao dam duwoc muc dich ran de, phong ngtra
t0i pham cliing nhu thé hién sy nghiém minh
cua phap luat. Cung véi do, dap ung suw
can thiét cua viéc thanh lap co quan chuyén
trach tién hanh xét xt cac vu an c6 lién quan

16 Khoan 3 Diéu 14 Thong tw lién tich s6 06/2018 ciing
quy dinh: “Khi tién hanh 14y 107 khai, hoi cung, ngueoi ¢6 thim
quyén tién hanh t6"tung phdi co thii dg than thién, nhe nhang,
ste dung ngon ngir dé hiéu, phix hop v6i dg tudi, gidi tinh, khd
ndng nhdn thitc ciia hp; xem xét dp dung cic bién phéap phu hop
nham gidm dén mikc thip nhat thoi gian, s’ 1dn 18y 10i khai,
hoi cung va phai tam dirng ngay viéc 18y 10i khai, héi cung khi
nguoi dwdi 18 tudi cé biéu hign mét méi, dnh hwong dén kha
ndng khai bio chinh xdc, ddy du”.

17 Diém b-vii khoan 2 Diéu 40 CRC quy dinh: “Moi diéu
riéng tw cua tré em phdi dieoc hoan toan ton trong trong
moi giai dogn t6' tung”; Quy tc 8 Cac quy tic Bac Kinh
quy dinh: “Quyén riéng tw ciia nguoi chuwa thanh nién phdi
duwgc ton trong trong tat cd cdc giai dogn t6'tung nham trdnh
nhitng ton hai giy ra do sw cong khai héa qud mirc hay do sy
quy chup” va “V& nguyén tic, khong dwegc cong bd nhitng
théng tin cd thé din dén vigc nhdn dang nguoi pham toi chiea
thanh nién”.

18 Piéu 25 BLTTHS nam 2015 quy dinh: “Trong truwong
hop dic bigt cin giir bi mdt nha nwdéc, thudn phong my tuc
ctia din tdc, bdo vé ngueoi dwéi 18 tudi hodc dé giir bi mat doi
tw theo yéu cdu chinh ding ciia dwong sw thi Toa dn c6 thé xét
xt¢ kin nhwng phdi tuyén dn cong khai”.

¥ Khoan 2 biéu 423 BLTTHS nam 2015 quy dinh:
“Trwong hop ddc bi¢t cin bao vé bi cdo, bi hai la nguwoi dudi
18 tudi thi Toa dn c6 thé quyét dinh xét xir kin”.
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dén nguoi dudi 18 tudi, Luat To chic Toa
an nhan dan nam 2014 da quy dinh viéc to
chttc Toa Gia dinh va Nguoi chua thanh nién
trong hé thong Toa an nhan dan ¢ Viét Nam
voi chitc ndng xét x&t cac vu an hinh su c6 bi
cdo, bi hai la nguoi dudi 18 tudi. Theo quy
dinh tai Diéu 423 BLTTHS nam 2015, thanh
phan Hoi dong xét xtr so thadm vu an phai c6
mot Hoi thdm 14 gido vién hodc can bé Doan
thanh nién hodc nguoi ¢ kinh nghiém, hiéu
biét tam ly nguwoi duwdi 18 tudi. Phién toa xét
xt bi cdo la nguwoi dudi 18 tudi phai c6 mat
nguroi dai dién cua bi cdo, dai dién ctia nha
treong, t6 chitc noi bi cdo hoc tap, sinh hoat,
trir truong hop nhitng nguoi nay vang mat
ma khong vi ly do bat kha khang hodc khong
do trd ngai khach quan. Pong thoi, yéu t6
than thién trong qua trinh xét xtr d6i véi bi
cao 1a NCTN ciing dwgc nhan manh tai quy
dinh cua Diéu luat nay khi yéu cau viéc xét
hoi, tranh luan vdi bi cdo, bi hai, ngroi lam
chting la nguwoi dudi 18 tudi tai phién toa
duoc tién hanh phu hop véi lra tudi, mic
do phat trién ctia ho. Phong xtt an duwoc bo
tri than thién, phu hop véi ngroi duwdi 18
tuoi?. Khi xét xtt, néu thdy khong can thiét
phai quyét dinh hinh phat d6i véi bi cdo thi
Hoi dong xét xtt ap dung bién phap gido duc
tai treong gido dudng>.

20 Pijéu 30, 38 va 41 Luat T6 chirc Toa 4n nhan dan
nam 2014.

2 Piéu 7 Thong tu s6 02/2018/TT-TANDTC ngay
21/9/2018 ctia Toa 4n nhan dan t6i cao quy dinh chi tiét
viéc xét xir vu an hinh su c6 nguoi tham gia t6 tung la
nguoi dudi 18 tudi thudc thdm quyén ctia Toa Gia dinh
va Nguoi chua thanh nién: “Khi xét xir vy dn hinh sw tqi
Phong xét xiv thin thién, thim phdn mdc trang phuc hanh
chinh ciia Toa an nhin din (khong mdc do choang)”; Diéu 6
Thong tw 01/2017/TT-TANDTC ngay 28/7/2017 cua Toa
an nhéan dan t6i cao quy dinh vé phong x an: “Vj tri
cuia nhitng nguoi tiéh hanh t6'tung, nguoi tham gia t6'tung,
ngueoi tham dw phién toa, phién hop trong phong xir dn duwoc
b’ tri trén ciing mot mat phing, sap xép theo hinh thirc ban
trom; twong trong phong xir dn ¢ mau xanh. NCTN tham gia
10" tung tai phién toa dwoc ngoi canh nguwoi dai dién, nguoi
bao chira, nguoi biao vé quyén va loi ich hop phdp cia ho. Ban,
<hé’trong phong xir dn dwoc thiét ké'theo kiéu ding ban, ghé’
vin phong”.

2 Khoan 1 biéu 15 Thong tw lién tich s6 06/2018 ciing
cho th4y xu huéng wu tién cac bién phap gidm sat, gido
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3. Mot s6 dé xuit hoan thién quy dinh
cta Bo luat T6 tung hinh sy nam 2015 vé
bdo dam quyén va lgi ich hgp phéap cua
nguwoi bi budc tdi 1a ngwoi dwdi 18 tudi

Cung véi viéc hoan thién cac quy dinh
cua phap luat TTHS vé bao dam quyén con
nguoi cua nguoi bi budc tdi ndi chung, la co
sO0 quan trong dé bao dam quyén va loi ich
hop phap cta nguoi bi budc toi la nguoi dwdi
18 tudi, cac quy dinh tai Chwong XXVIII ctua
BLTTHS ndam 2015 can tiép tuc duoc nghién
ctu, stta d6i, b6 sung theo hudéng phu hop
hon ntta véi cac chuan muc phép ly qudc
t&, khic phuc nhitng han ché, ton tai trong
thuc tién thi hanh, ddp tng cac yéu cau vé
cai cach tu phép, tang ceong bao dam quyén
con nguroi trong moi giai doan caa TTHS.

Thir nhdt, Diéu 413 BLTTHS nam 2015
quy dinh pham vi ap dung cua thu tuc td tung
dac biét 1a doi véi nguoi bi budc t6i, nguoi bi
hai, nguoi lam chiing dudi 18 tudi. Nghia la
ké ttr khi thyc hién hanh vi pham t6i dén khi
khoi to, diéu tra, truy t0, xét xit ma nguoi bi
budc t0i van ¢ d6 tudi dudi 18 thi duoc ap
dung thu tuc t6 tung twong ting theo cac quy
dinh cua Chuong XXVIIL. Con khi thuc hién
hanh vi pham t6i ho la nguoi dudi 18 tudi
nhung dén giai doan tién hanh khoi t6, diéu
tra, truy t0, xét xit nguwoi d6 du 18 tudi tro 1én
thi lai 4p dung tha tuc t6 tung thong thuong
nhuw d6i voi nguoi truong thanh. Viéc quy
dinh nhw vay dan dén loai bo mot loat bién
phép hd tro can thiét tir co quan, nguoi tién
hanh t6 tung, nguoi bao chita, gia dinh, cac
t6 chttc xa hoi... doi voi nhitng nguoi bi budc
toi vira budc qua tudi 18 khi tién hanh t6

duc ddi véi nguoi dudi 18 tudi pham tdi duoc mién
trach nhiém hinh su bang quy dinh: “Khi xét thiy nguoi
dw6i 18 tudi c6 di didu kién dé'mién trach nhiém hinh sy va
dp dung bign phdp khién trich, hoa Qidi tai cong dong, gido
duc tai xd, phwong, thi trin theo quy dinh cua Bg ludt Hinh
sw thi co quan tiéh hanh t6" tung, nguoi tiéh hanh t6" tung
phdi thong bio cho nguoi dwéi 18 tudi pham toi hodc nguoi
dai dién ciia ho, nguoi bi hai va nguoi dai dién ciia nguoi bi
hai vé khd ning mién trdch nhiém hinh sw va dp dung bién
phdp gidm sit, gido duc”.
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tung - doi twong chwa thyce su hoan thién
v€ ca thé chat, tinh than va kién thac xa hoi,
phap luat dé tu bao vé quyén va loi ich hop
phap cua ban than mot cach hiéu qua nhw
nguoi tredng thanh. Do d6, c6 thé nghién
ctru, can nhac xay dung ché dinh vé “budc
chuyén” gitta d¢ tu6i chwa thanh nién va vira
mdi thanh nién*, mo rong kha nang ap dung
thu tuc t6 tung than thién, tuwong ty nhu
NCTN déi vdi ca nhiing nguoi bi budce toi
vira moi budc qua do tudi nay. C6 thé tham
khao gidi han dd tudi cia nhém nay (tir du
18 tudi dén dudi 21 tudi) theo khuyén nghi
tai Phan m& dau (muc 12) cta Chi thi EU s&
2016/800 ctia Nghi vién va Hoi dong chau Au
ban hanh ngay 11/5/2016 vé bao dam quyén
ctia tré em bi budc téi trong TTHS** khi cho
rang: “Vao thoi diém nguoi bj budc t6i da di 18
tudi, nhwng hanh vi pham t6i dwoc thuwc hién khi
nguot do con nho, cic quoc gia thanh vién duwoc
khuyén khich dp dung cdc bién phip bdo vé theo
thit tuc t6' tung cua Chi thi nay cho dén khi nguoi
dé di 21 tudi...”. Day 1a mot trong nhitng giai
phap dé cao tinh nhan dao, duy tri nhitng vu
tién nhat dinh vé chinh sach TTHS d6i vdi
ngudi bi budc tdi, bao dam cong bing, phu
hop v6i sy phat trién tam sinh ly cia NCTN
tai Viét Nam.

Thit hai, trong khi khoan 2 Diéu 414
BLTTHS nam 2015 da ghi nhan nguyén tac
“Bdo dam giir bi mat cd nhan cua nguoi dwoi 18
tu6i”, nhung khoan 2 Diéu 423 Bo luat nay
lai quy dinh “Truwong hop dic biét cin bdo vé
bi cdo, bi hai la ngueoi dwdi 18 tudi thi Toa dn c6
thé quyét dinh xét xir kin”. Viéc st dung thuat

» Phap luét ctia mot s& quoc gia trén thé' gidi, dién hinh
la cac nwdce trong Lién minh chau Au nhu Dtic, Ha Lan,
Ao, Tay Ban Nha... thuong goi nhém nay la “Nguwoi
mdi thanh nién” hay “Nguoi tré tudi” (Youths), quy
dinh d6 tudi tr du 18 dén dwdi 21 tudi va c6 kha nang
duoc duy tri cac thu tuc t6 tung nhu d6i voi nguoi dudi
18 tudi trong nhitng truong hop nhat dinh.

2 Chi thi EU s6'2016/800 ctia Nghi vién va Hoi dong chau
Aubanhanhngay 11/5/2016 vébao dam quyén ctia tréem
bi budc t6i trong TTHS, https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX%3A32016L0800,
truy cap ngay 15/6/2024.
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ngtt “c6 the” (khong bat budc) chuira bao dam
duoc tinh thdng nhat cho cac quy dinh vé
cung mot ndi dung ctia van ban luat, dan dén
sy giai thich, ap dung phap luat khong thong
nhat ctia cac co quan tién hanh t6 tung trong
thuc tién diéu tra, truy t6, xét xt, gay tac dong
tiéu cyc dén danh dy, nhan phdm cta NCTN
va gia dinh ho néu cac thong tin ¢4 nhan bj
cong khai trong cac hoat dong td tung. Do
dod, c6 thé bd sung quy dinh tai khoan 2 Diéu
414 theo hudéng bao dam gitr bi mat ca nhan
cta nguoi bi budc tdi la ngwoi dudi 18 tudi
trong “moi giai doan t6 tung” va khong duoc
cong b bat ky thong tin nao c6 thé dan dén
viéc nhan dang ho. Pong thoi, chinh stra quy
dinh tai khoan 2 Diéu 423 theo hudng Toa an
phai xét xt kin cac vu an cd bi cdo la nguwoi
dudi 18 tudi (trir viéc tuyén cong khai phan
quyét dinh ctia ban 4n) dé€ bao dam ton trong
triét d€ quyén an toan thong tin ¢4 nhan cho
do6i tuong dang 6 do tudi dac biét dé bi tén
thwong, phu hop véi cac chuan muc phap ly
quoc té€ co ban.

Thit ba, khoan 5 Diéu 419 BLTTHS nam
2015 vé 4p dung bién phap ngan chdn, bién
phap cuong ché d6i véi NCTN quy dinh:
“Trong thoi han 24 gio ké'tir khi giir nguoi trong
trieong hop khin cdp, bat, tam giik, tam giam,
ngueoi ra 1énh giit, 1énh hodc quyét dinh bat, tam
Qii, tam giam ngueoi dwdi 18 tudi phdi thong bio
cho nguoi dai dién cuia ho biét”. Thu tuc nay
chuwa thuce su phu hgp véi cac chudn muc
quoc t&€ vé viéc “thong bao nhanh chéng va
truec tiép” dén nguoi dai dién ctia nguoi dudi
18 tudi dé ho kip thoi c6 mat, hod tro ngay
tir nhitng hoat dong t6 tung dau tién, thoi
diém quan trong va nhay cam khi cdc em bat
dau phai tiép xtc voi co quan tu phap. Viéc
quy dinh thoi han 24 gio 1a khoang thoi gian
twong doi dai, ¢ thé gay tam ly lo sg, hoang
mang, thiéu hop tac ctia nguoi dudi 18 tudi
véi co quan, nguoi tién hanh t6 tung do ddc
thut vé kha nang nhan thic chua day dua o
tudi nay. Vi vay, c6 thé chinh stra quy dinh tai
khoan 5 Diéu 419 theo huéng co quan, nguoi
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tién hanh t6 tung phai “thong bdo ngay” cho
nguoi dai dién ctia nguoi dudi 18 tudi dé ho
cO mat sdm nhat co thé, bdo dam tinh minh
bach va hiéu qua trong 4p dung cac bién phap
t0 tung do6i voi nguoi bi bude toi la NCTN.
Dong thoi, khoan 3 Diéu 423 BLTTHS nam
2015 vé xét xi¢ quy dinh: “Phién toa xét xir
bi cio la nguwoi dwéi 18 tudi phai ¢ mdt nguoi
dai dién cia bi cdo, dgi dién ciia nha truong, t6
chirc noi bi cdo hoc tap, sinh hoat, trie trieong hop
nhitng nguedi nay ving mdt ma khong vi ly do bat
kha khdang hodc khong do tré ngai trich quan”,
nhung lai khong quy dinh r6 Hoi dong xét
xtt van c6 thé tiép tuc tiéh hanh xét x&t hay
phai hoan phién toa trong truong hop nhiing
cht thé trén vang mat, gay ra su khong théng
nhat trong giai thich, ap dung phap luat, dan
dén kéo dai thu tuc t6 tung. Do d6, ndi dung
nay can duoc b6 sung cu thé vao Diéu 423
BLTTHS nam 2015, tranh quy dinh & cac van
ban huéng dan dé bao dam thuan loi cho
viec ap dung trong thuc tién cong tac xét xtr
bi cao la nguoi dudi 18 tudi.

Thit tw, cac tiéu chudn toi thiéu doi voi
nguoi tién hanh td tung duoc quy dinh tai
Diéu 415 BLTTHS nam 2015 vé sy hiéu biét
can thiét trong linh viee tam ly hoc, khoa hoc
gido duc do6i véi NCTN la phu hop véi cac
chudn muc qudc t& da duoc ghi nhéan. Tuy
nhién, ndi dung nay duoc quy dinh khong
thuce su 10 rang, chua giai thich duoc cu thé
thé nao la “c6 kinh nghiém diéu tra, truy to,
xét xit vu an lién quan dén nguoi dudi 18
tudi”, dan dén nhitng khé khan nhat dinh
trong cong tac dao tao, kién toan doi ngti can
b cé chuyén mon sau, giau kinh nghiém va
dwoc phéan cong chuyén trach giai quyét cac
vu an hinh si c6 nguwoi bi budc t6i la ngroi
dwdi 18 tudi. Do do, d€ nang cao tinh kha thi
trong thuc tién ap dung, co thé can nhéic tach
ndi dung Diéu 415 thanh 02 nhém diéu kién
cu thé va nguoi tién hanh 6 tung déi véi vu
an c6 nguoi bi budc to6i la NCTN phai dap
tng it nhat mot nhom diéu kién: (1) Da truc
tiép tham gia diéu tra, truy to, xét x& cac vu
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an lién quan dén NCTN; hodc (2) Da duoc
dao tao, tap huan, boi dudng vé tam ly hoc,
khoa hoc giao duc, ky nang giai quyét cac vu
an hinh su lién quan dén NCTN.

Thit nam, mdc du khoan 7 Diéu 414
BLTTHS nam 2015 da ghi nhan nguyén tic
“bao dam giai quyét nhanh chong, kip thoi cdc
vu dn lién quan dén nguwoi dwéi 18 tudi”, tuy
nhién day chi la quy dinh mang tinh dinh
huéng ma chuwa c6 ché dinh riéng vé thoi
gian t0 tung cu thé d6i voi NCTN. Vi vay,
dé€ bao dam viéc giai quyét nhanh chong, kip
thoi cac vu an nay, phu hop véi khuyén nghi
duoc ghi nhan trong cac cong wdc quoc té,
c6 thé can nhac quy dinh thoi han khéi to,
diéu tra, truy to, xét xit d6i voi nguoi dudi 18
tudi bang 1/2 so véi thoi han t& tung ddi véi
nguoi tir du 18 tudi. Tuy nhién, viéc quy dinh
rat ngan thoi han t& tung phai bao dam cac
quyén loi hop phap khac cta doi tuong nay
(nhu quyén duoc hd tro ti gia dinh, duoc tro
gitip phap 1y...), dong thoi can nhac dén tinh
kha thi khi ap dung, tranh tinh trang quy
dinh thoi han qua ngan, gay ap luc cho luc
lwong tién hanh t6 tung, anh hudng dén chat
lwgng giai quyét vu an hinh su.

Thiv sdu, lién quan dén viéc bao dam
thuc hién quyén bao chira ciia nguwoi bi budc
toi la nguoi dwdi 18 tudi, BLTTHS nam 2015
(Diéu 76 va Diéu 77) hién van quy dinh theo
huwdng viéc bao chita chi dinh cho nguoi bi
budc t0i dudi 18 tudi co thé chdm dut néu
co su tir choi cua mot trong hai chu thé la
nguwoi bi budc toi dwdi 18 tudi hodc nguoi
dai dién, ngwoi than thich ctia ho. Trong khi
d6, trén thyc t&€ khong phai moi treong hop
nguoi dai dién, ngwoi than thich ctia nguoi
bi budc tdi dudi 18 tudi déu bao vé loi ich
cta nguoi bi budc toi. Cac cha thé nay tham
gia td tung v6i muc dich hd tro chit khong
thay thé hoan toan cac quyén cua nguoi bi
budc toi, nhat la quyén duoc “tham gia va ty
do bay to y kién”, duwgc bao dam tu cach doc
1ap, cong bang va duoc ton trong quan diém
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ca nhan theo cac chudn muc phap luat quoc
té%. Vi vay, co thé nghién ctu, stra doi cac
quy dinh nay theo hudng moi treong hop
thay d6i hodc tir chdi nguoi bao chita cho
nguoi bi budc toi la ngroi dudi 18 tudi déu
phai c¢6 sy dong y cua ca ngwoi bi budc toi
chua thanh nién va ngwoi dai dién, nguwoi
than thich cua ho. Cung véi do, khoan
2 Piéu 76 BLTTHS nam 2015 quy dinh co
quan c6 tham quyén tién hanh t6 tung phai
yéu cau hodc dé nghi cac td chic ¢ lién
quan ct nguoi bao chita cho ngwoi bi budc
toi trong cac treong hop luat dinh nhung lai
chua quy dinh thoi han cac to chitc nay phai
dua ra vdn ban ctt nguwoi bao chita. Diéu nay
c6 thé dan dén tinh trang cham duoc tiép
can véi nhitng hd tro phép 1y ctia nguoi bi
budc toi, ddc biét 1a d6i véi nguoi bi bat,
nguoi bi tam gitr 1a nguwoi dwdi 18 tudi. Do
d6, can tiép tuc nghién ctu, quy dinh ro
hon thoi han cu thé ma céc to chirc theo luat
dinh phai ra van ban phan cong nguoi bao
chita va quy dinh nghia vy, thoi han ngwoi
bao chita dwoc phan cdng dén lam viéc voi
co quan ¢ thdm quyén tién hanh td tung.
bong thoi, can quy dinh trach nhiém, ché&
tai xit 1y cu thé d6i véi cac t6 chic khong
cte nguoi bao chira sau khi co quan c6 tham
quyén tién hanh td tung da yéu cau./.
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