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Tém tit: Vigc thuc hi¢n chifc ning kiém sdt xét xir (KSXX) vy dn hinh sy ciia Vién kiém sdt g6p phdn
bao dam quyén con nguoi, quyén cong din ciing nhuw hiéu qua gidi quyét vy dn hinh sy ciia Toa dn. Thong
qua KSXX, Vién kiém sdt (VKS) bdo ddm thuc hi¢n ddy di ndi dung cdc nguyén tic co ban trong t6'tung
hinh sy (TTHS) trong d6 c6 nguyén tic xét xir cong bang. Qua do, can nghién citu va xdc dinh rd moi
lién h¢ giia hoat dong KSXX ctia VKS v6i bdo dam thuc hign nguyén tic co ban ciia TTHS trong d6 c6
nguyén tic xét xir cong bang.
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THE PROSECUTORIAL SUPERVISION OF CRIMINAL CASES BY THE PEOPLE’S PROCURACY

Abstract: The implementation of the prosecutorial supervision function in criminal trials by
the Procuracy contributes to ensuring human rights, citizens’ rights, and the effectiveness of the
Court's handling criminal cases. Through prosecutorial supervision, the Procuracy ensures the full
implementation of the fundamental principles of criminal procedure, including the principle of fair
trial. Therefore, it is necessary to research and clearly define the relationship between the prosecutorial
supervision activities of the Procuracy and the guarantee of fundamental principles of criminal

procedure, particularly the principle of a fair trial.
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gay 09/11/2022, Ban Chdp hanh
NTrung wong DPang CoOng san Viét

Nam khoa XIII da ban hanh Nghi
quyét s6 27/NQ-TW vé tiép tuc, xay dung,
hoan thién Nha nudc phap quyén xa hoi chu
nghia trong giai doan moi, trong dé c6 noi
dung: “Hoan thi¢n thé ché'dé’Vién kiém sit nhin
dan (VKSND) thuee hién tot chirc nang thwc hanh
quyén cong t6"va kiém sdt hoat dong tw phdp;...
tang cwong kiém sodt bén trong viéc thwc hanh
quyén cong to, kiém sdt hoat dong xét xir...”
Bén canh viéc thyc hién tot chirc nang thuc
hanh quyén cong t6, viéc thwc hién chuic
nang kiém sat hoat dong tu phap, dac biét
KSXX c6 y nghia va vai tro quan trong. Viéc
thye hién t6t chiic ndng nay sé gép phan
dam bao viéc giai quyét vu an hinh su duoc
nhanh chdng, chinh xac, khach quan va dung

! Nghi quyét s6 27/NQ-TW ngay 09/11/2022 ctia Ban
Chap hanh Trung wong Dang Cong san Viét Nam khoa
XIII “Vé tiép tuc, xay dung, hoan thién Nha nudc phap
quyén xa hoi chu nghia trong giai doan méi”.
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luat. DGng thoi ciing gop phan quan trong
vao viéc bao dam quyén con nguoi, guyen
cong dan trong TTHS. Dac biét, khi gan voi
bao dam quyén con nguoi, quyén cong dan
thi Bo luat TS tung hinh s (BLTTHS) da quy
dinh rat nhiéu nguyen tac co ban ctia TTHS.
Hoat dong KSXX cua VKS sé& gop phan bao
dam thyec hién dung cac nguyén tac co ban
cta TTHS, t&r d6 bao dam dugc quyén con
nguoi, quyén cong dan cua cac chu thé trong
TTHS. V6i bdi canh nhiéu nguyen téc co ban
cta TTHS Viét Nam duoc stra d6i, bd sung
mdi tai Hién phap nam 2013 va BLTTHS nam
2015, trong do co nguyen tic xét xt cong
bang, viéc nghién cttu vi tri, vai trd cta cac
co quan tw phap noi chung va cac co quan
tién hanh TTHS néi rleng trong co ché& dam
bao td chirc thuc hién cac nguyen tac d6 co y
nghia quan trong trong giai doan hién nay:.

* Email: Xuanluchlu@gmail.com
Khoa Phdp ludt hinh sy va Kiém sdt hinh su, Truong
Pai hoc Kiém sdt Ha Noi
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1. Mgt s6 vin dé chung vé bio dim
nguyén tac xét xi cong bang thong qua hoat
dong kiém sat xét x¢ cac vu an hinh sy ctia
Vién kiém sat nhan dan

Ve mat ly luan can xac dinh dwoc noi ham
cta hai khai niém (1) Nguyeén tac xét xtt cong
bang, va (ii) Chttc nang KSXX vu an hinh su
cua VKSND. Day la hai khai niém nén tang
cho viéc nghién ctru vé ndi dung bao dam
nguyén tac xét xir cong bang thong qua hoat
dong KSXX cac vu an hinh s¢ cia VKSND.

Trudc hét, nguyén tac xét xt cong bang
la mot nguyén tac méi duwoge ghi nhan tai
khoan 2 Diéu 31 Hién phap nam 2013, theo
do6 “Nguwoi bi budc t9i phai diegc Toa dn xét xir
kip thoi trong thoi han ludt dinh, cong bang, cong
khai”?. BDong thoi duoc ghi nhan tai Diéu 25
BLTTHS nam 2015 v6i ndi dung “Toa dn xét
xtt kip thoi trong thoi han ludt dinh, biao dam cong
bang”3 Trén thuc té, xét xit cong bang la mot
gia tri quan trong duwoc ghi nhan, ton trong,
bao vé va bao dam trong TTHS. Xét xtt cong
bang ¢ thé duoc t1ep can dwdi cac goc do:
Thir nhit, 1a mot quyén cta cac chu thé tham
gia t0 tung ma trong d6 quan trong nhat la
ngucn bi budc t6i; Thir hai, 1a tha tuc to tung

cOng bang, Thir ba, la mot nguyén tic co ban
trong TTHS. Tuy nhién, trong TTHS, noi dung
chi ph01 tat ca cac noi dung khac la tiép can
xet Xt cOng bang dwdi goc do la mot nguyén
tic co ban trong TTHS. Dudi goc do ly luan,
nguyeéen tic co ban trong TTHS dwgc hiéu la
nhitng phwong cham, dinh hwéng mang tinh
chi phoi toan bd hay mot so giai doan quan
trong cua TTHS, trong qua trinh xay dung va
ap dung phap luat TTHS*.

Hién nay, phap luat Viet Nam moi chi ghi
nhan tén g01 cua nguyen tac xét xtr cong bang
mot cach rat ngan gon trong Hién phap va
BLTTHS ma chua c6 quy dinh vé ndi dung thé
hién cua nguyén tc d6 glong nhw cac nguyen
tac khac trong TTHS. Vay nén, bén canh viéc
xuat phat tit nguyén nhan la sy quan tam tiép
can cua nha lam luat ciing nhu xa hoi dén
nguyén tac xét xtr cong béng con chura thuc s
16n (ma thuong tiép can dwdi goc dd quyeén)?,

2 Hién phap nam 2013.

* BLTTHS nam 2015.

4 Nguyén Ngoc Chi (2008), “Céac nguyén tic co ban
trong Ludt T6 tung hinh su - Nhitng d€ xuéat stta d6i,
b& sung”, Tap chi Khoa hoc Dai hoc Qudc gia Ha N§i, Kinh
t&'- Ludt, s& 24/2008, tr. 239-253.

5 L& Xuan Luc (2024), “Ban vé nguyén tac xét xtt cong
bang trong TTHS”, Tap chi Khoa hoc Kiéin sdt, s& 06/2024.
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con do ndi dung ctia nguyén tac xét xir cong
bang thuc chat da duoc thé hién trong noi
dung cuia cac nguyen tac khac trong TTHS, vi
du nhu nguyén tac suy doan vo tdi, nguyen
tac binh dang, nguyén tac tranh tung, nguyen
tac quyén bao chita.. Day chinh la cach tiép
can pho bién trén the' gisi vé xét xtt cong bang
noi chung va nguyen tac xét xt cong bang noi
riéng. Vé mat khai niém c6 thé hiéu nguyén téc
xét xtr cong bang la nguyén tac co ban trong
TTHS Viét Nam, la nhung phuong cham, dinh
huéng dé dam bao quyén duoc xét xir cong
bang trong TTHS duogc thira nhan va bao dam
cho cac cha thé khi tham gia vao quan hé phap
luat TTHS c¢6 quyén bao chira, duoc suy doan
vO t0i, dugc tranh tung va dugc xét xit nhanh
chong, cong khai boi mot Toa an doc lap khong
thién vi.

Viéc bao dam thyc hién mot nguyén tic
trong TTHS can sy tham gia ctia nhiéu chu
thé, ddc biét la cac co quan tién hanh td tung.
VKSND 14 thiét ché Hién dinh thuc hién chiec
nang thyc hanh quyén cong t6 va kiém sat hoat
dong tu phap. Thuc té€ cho thdy VKSND la hé
thong co quan doc 1ap trong bo mdy nha nudc,
duoctd chiic theo nganh doc, khong nam trong
hay khong bao truim cac co quan thiyrc hién
quyeén tw phap va co quan tham gia trong hoat
dong tu phap nhu Co quan diéu tra, co quan
thi hanh an°... Dong thoi trong TTHS, VKSND
cting la cht thé duy nhat tham gia xuyén sudt
vao tat ca cac giai doan TTHS tir tiép nhéan giai
quyét nguon tin vé ti pham, khoi to, diéu tra,
truy t& cho dén xét xtr cac vu an hinh sy. Do d6,
viéc thue hién tot chirc ndng, nhiém vy, quyén
han ctia minh, dac biét 1a chitc nang kiém sat
hoat dong tu phap, VKSND c6 vai tro rat quan
trong dé€ bao dam thuc hién tot cac nguyen téc
co ban caa TTHS, trong do co nguyen tac xét
Xt cOng bang Ttt viéc bao dam cac nguyén tac
co ban cua TTHS, VKSND sé gép phan bao
vé phap luéat, bao vé quyén con nguoi, quyén
cong dan, bao vé ché dd xa hdi chu nghia, bao
vé 1gi ich ctia Nha nudc, quyén va loi ich hop
phép cua t6 chirc, cad nhan, gép phan bao dam
phdp luat dwoc chap hanh nghiém chinh va
thong nhat’. Hoat dong bao dam nguyén tac
xét xtr cong bang trong TTHS cta VKS duoc
thuec hién thong qua viéc thiee hién chitc nang
thuc hanh quyén cong t6 va KSXX caia VKSND.

¢ Nguyen Qudc Stru (2023), “Vai trd va yéu cau doi voi
VKSND trong Nha nuéc phap quyén xa hoi cht nghia
Viét Nam”, Tap chi Kiém sit, s& 20/2023.

7 Hién phap nam 2013.
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D61 vdi khéi niém KSXX cac vu 4n hinh
sir, KSXX 1a mot ndi dung ctia chirc nang kiém
sat hoat dong tu phap da duwoc Hién phap quy
dinh cho VKS. KSXX ¢6 ngudn goc tir chiic
nang kiém sat hoat dong tu phap ctaa VKS,
dong thoi né cling chinh 1a ndi dung quan
trong nhat cta chitc nang nay. Boi 1€ Hién
phap 2013 xac dinh Toa an la co quan thuc
hién quyén tu phap, va la co quan xét xit duy
nhat 6 nudc Cong hoa xa hdi chu nghia Viét
Nam. Do d9, trong qua trinh thyc hién quyén
tu phép, thé hién cu thé qua chirc nang xét xt
cac vu an dan su, hinh sw, hanh chinh..., hoat
dong xét xt cua Toa an sé phai chiu sy kiém
sat cua VKS thong qua hoat dong KSXX. Day
la md&i quan hé tac ddong qua lai, déu chiu su
quy dinh ctia Hién phap va déu dwgc giao cho
hai co quan thudc cac thiét ché Hién dinh. Cu
thé hda chirc nang kiém sat hoat dong tu phap
trong Hién phap, BLTTHS quy dinh hoat dong
kiém sét viéc tuan theo phap luat trong TTHS.
Day chinh la sy thé hién cu thé cua chiic nang
kiém sat hoat dong tu phap ctia VKSND trong
linh vec TTHS. Kiém sat viéc tuan theo phap
luat trong TTHS thuc chat 1a mot nhém quyén
nang phap ly caa VKS, ¢é ndi dung la kiém
tra, gidm sat true tiép cac hoat dong thue hién
phap ludt trong qua trinh giai quyét vu an
hinh su. Trong TTHS hoat dong kiém sat viéc
tuan theo phép luat caa VKS dwoc thuc hién
xuyén sult cac giai doan t6 tung dé€ dam bao
qua trinh giai quyét vu an hinh sy duoc chinh
xac, khac quan, nhanh chéng va diang phap
luat. Trong do6 ¢ giai doan xét x& - trung tam
ctia hoat déng TTHS - bén canh hoat déng
thye hanh quyén Cong t0 thi KSXX la mot noi
dung quan trong nam trong cac chtrc nang
Hién dinh va luat dinh caa VKSND.

KSXX 1a viéc VKS 4p dung cac bién phap
ma phap luat quy dinh d€ phat hién cac vi
pham phap luat; va khang nghl kién nghi, yeu
cau cac co quan tu phap, to chic, don vi va
ca nhan co lién quan khic phuc vi pham phap
luat trong hoat dong tw phap O day cung can
6 sy phan biét gitta KSXX vdi cac quyén nang
cu thé duoc st dung d€ thuc hién KSXX. KSXX
khong phai 1a cac quyén nghién ctru ho so, tai
liéu, khong pha1 la quyen kién nghl khang
nghi, ma la viéc stz dung cac quyen nang ay dé
phat hién va yéu cau khac phuc vi pham nham
dam bao sy tuan thu phap luat. Vé doi tuong,
khi KSXX vu an hinh sy thi duwong nhién VKS
phai kiém sat viéc tuan theo phap luat doi véi
Toa an, tham phan, hoi dong xét xt trong cac
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hoat dong giai quyét vu 4n hinh su. Ngoai ra,
tham gia vao qua trinh giai quyét vu an cua
Toa an con c6 nhitng nguoi tham gia td tung
va cac co quan, t0 chirc, cad nhan khéac; hoat
dong cua cac chu thé nay anh huong dén viéc
xét xt ctia Toa n. Do vay, nham bao dam viéc
xét x¢ cac vu an hinh su ctia Toa an duoc thue
hién dang phap luat, nghiém minh, kip thoi thi
VKS con phai kiém sat viéc tuan theo phap luat
ctia cdc ddi tuong nay. Vé pham vi, hoat dong
KSXX dugc bat dau khi bat dau xét xt, két thuc
khi Toa an da hoan thanh viéc xét x va thoi
han dé VKS khang nghi, kién nghi d6i vo6i ban
an, quyét dinh cta Toa an theo quy dinh cua
phap luat da hét. Tt d6 6 thé hiéu KSXX vu
an hinh su la viéc VKS ap dung cac bién phap
ma phap luat quy dinh dé kiém sat sy tuan thu
phap luat TTHS ctia co quan tién hanh t6 tung
va nhiing ngum tham gia t6 tung trong giai
doan xét xt vu an hinh sy, nham kip thoi phat
hién vi pham va yéu cau khéac phuc, bao dam
cho phap luat duoc chap hanh nghiém chinh
va thong nhat.

Tt sy phan tich d6 can nghién cttu lam rd
noi dung viéc thuc hién chic ndng KSXX ctia
VKS c6 gop phéan bao dam t6t hon qua trinh
thuee hién cac nguyen tac co ban trong TTHS,
trong do6 c6 nguyén tac xét xtr Cong bang hay
khong7 Trong hé thong cac nguyen tac co ban
cua TTHS, nguyen tac xét xtr cong bang la
nguyen tac 6 tinh chat ddc biét. Boi 1€, day la
nguyen tac ma noi dung ctia né duoc thé hién
va duwoc thuc hién trong nhiéu nguyén tac
khac nhuw nguyén tac suy doan vo t0i, nguyen
tac binh dang, nguyen tac tranh tung, nguyén
tac bao dam quyén bao chira... Day chinh la
cach tlep can mang tinh phd bién trén the gioi
ve xét xtr cong bang noéi chung va nguyen tac
xét xtr cong bang noi riéng®. Vi vay, viéc VKS
thuc hién chic nang kiém sat hoat dong tw
phap trong TTHS, dac biét la kiém sat hoat
dong xét xir hinh sy cua Toa an c6 vai tro
quan trong trong viéc bdo dam nguyen tac xét
X0t Cong bang cfing nhu cdc nguyén tac co ban
khac ctia TTHS dwoc thuc hién nghiém chinh
trén thuc té€. Diéu nay dwoc thé hién trong cac
noi dung nhu sau:

Mot la, hoat dong KSXX cuia VKS gop
ph?in bao dam thyc hién quyén duoc suy doan
vO toi ctia ngu:cn bi budc tdi trong xét xtr vu an
hinh sy - mot ndi dung ctia nguyén tac xét xt

$ L& Xuan Luc (2024), “Ban vé nguyén tac xét xtt cong
bang trong TTHS”, Tap chi Khoa hoc Kiéin sit, s& 6/2024.
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cong bang Vé khoa hoc, tiép can ¢ khia canh
xét xtr cong bang, quyen dwoc suy doan vo toi
gla dinh rang moi nguoi déu trung thuc va
v0 t0i cho dén khi chiing minh ¢6 t61°. Quyén
duwoc suy dodn voO tdi cliing nhu mot thach
thirc cho co quan c6 thdm quyén, c6 chuyén
mon, ¢6 quyén lec vuot qua mot cach thuyét
phuc d€ chtitng minh mot nguoi 6 toi. Do do,
trong hoat déng KSXX hinh sy, Kiém sat vién
kiém sat viéc tuan theo phéap luat trong thu
tuc bat dau phién toa, thanh phan Hoi dong
xét xtt, viéc thay doi nguoi tién hanh to tung,
thu tuc xét hoi, viéc tranh luan, viéc nghi an,
tuyén an. Dong thoi, Kiém sat vién kiém sat
viéc chap hanh ndi quy phién toa, quy dinh
Ve xét x&¢ ctia bi cdo va nguoi tham gia to tung
khéc. Sau phién toa, Kiém sat vién kiém sat
bién ban phién toa, viéc bat tam g1am hoac
tra tw do cho bi cdo, kiém sat ban an, quyét
dinh ctia Hoi ddng xét xt. Hoat dong kiém sat
bao dam cho viéc xét xtt dwoc thiee hién dung
quy dinh cta phap luat, khong dé xay ra oan,
sai hodc bo lot toi pham te d6, bao dam tot
nhat quyén con nguoi, quyén cong dan trong
TTHS, thyc hién dung nguyeén tac suy doan
vO t0i trong xét xtt vu an hinh sy’

Hai 14, hoat dong KSXX cua VKS gop
phan bao dam thuc hién quyén binh dang ctia
cac bén budc toi va go toi trong xét xtt vu an
hinh su. V€ mat ly luan, VKS la chu thé budc
toi va la bén budc tdi con bi cdo, nguroi bao
chira la chu thé go tdi trong vu an hinh su.
Do d6, thong qua hoat dong KSXX, VKSND
gop phan dam bao qua trinh to chirc va thuc
hién cac thu tuc t0 tung trong qua trinh xét
xtt vu an can phai dung quy dinh cua phap
luat. Quyén va nghia vu cua cac bén budc toi,
bén g() toi tai phién toa dwgc Toa an ton trong,
bao vé va bao ddm. KSXX con bao dam quyen
binh dang duoc hiéu la khi tham gia qud trinh
xét xtt, moi bén déu cd co hoi ngang bang
nhau d€ néu quan diém ctia minh va khong
bén nao duoc huong bat ky su thién vi thuan
loi nao hon so véi bén con lai''. Trong treong

? Nguyén Tran Nhu Khué (2023), Quyén duwoc xét xir cong
bang ciia nguedi bi budc t6i trong phdp lugt t6 tung hinh sw
Vigt Nam, Luén an tién si luat hoc, Truong Dai hoc Luét
Thanh phd H6 Chi Minh, tr. 65.

1 Mai Thu Hang, “Ap dung nguyén tic suy doan vo toi
trong thuwe hanh quyén cong t6 kiém sat xét x so tham
vu an hinh sy theo quy dinh ctua B luat T6 tung hinh
sw”, Tap chi Khoa hoc Kiéin sdt, s6 01/2023.

' Hoang Huing Hai (2012), Bdo ddm quyén binh ding ctia
cong din trong xét xir hinh sy ¢ Viégt Nam hién nay, Luan
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hop phat hién c6 nhitng vi pham cua Toa an
trong viéc bao dam quyén binh dang trudc
Toa an vi du nhu khong cho bi cdo, ngwoi bao
chtra thyc hién moét sd quyén theo quy dinh,
VKSND kip thoi kién nghl khang nghi dé Toa
4n khac phuc vi pham va thuee hién dting quy
dinh cua phap luat.

Ba la, hoat dong KSXX ctia VKS gép phan
bao dam quyén duoc xét xir boi Toa an doc
lap, cong khai. Mu6n dam bao xét xtr cong
bang, viéc xét xtt phai duoc thiec hién boi mot
Toa an khach quan, doclap va cong khai. Nhu
0 ndi dung trén da phan tich, hoat dong KSXX
cta VKS khong nhitng khong can thiép, tac
dong, lam giam tinh doc lap cta Toa an, Hoi
dong xét xtr ma con gdp phan bao dam tét hon
tinh doc lap, va hiéu qua xét x& cua co quan
nay. Thong qua hoat dong KSXX, VKS phat
hién cac vi pham phap luat ciia cac co quan, to
chttc, cd nhan khac trong viéc can thiép, lam
g1am han ché tinh dgc lap trong xét x ctia
Toa an, Hoi dong xét xtz. Tt d6, kip thoi khac
phuc va xtt ly vi pham gop phan bao dam tot
hon quyén dugc xét xtt cong bang ctia cht thé.

Bon la, hoat dong KSXX cua VKS gop
phé‘n bao dam quyén duoc tranh tung va
quyén dugc bao chita trong TTHS. Nguyen
tac tranh tung va nguyen tac bao dam quyén
bao chita 1a hai nguyén tac co ban caa TTHS
Viét Nam. Va diéu dic biét, dé€ ddm bao tranh
tung va bao chtra thi khong thé thiéu dugc vai
tro cua VKSND. Hay noi cach khac, thue chat,
VKS la mot bén ctia qua trinh tranh tung cling
nhu la mot bén ddi tung trong hoat dong bao
chita cta bi cdo, ngwoi bao chita. Do do, thong
qua KSXX vu an hinh sy, VKS kip thoi phat
hién cac vi pham ctia Toa an trong thiec hién
quy dinh vé bao dam tranh tung va bao dam
quyén bao chita nhu: khéng hodc han ché
thoi gian tranh tung, viéc cung cdp va dua
ra chiing cti, tai liéu tranh tung cua Kiém sat
vién cling nhw nguoi bao chita, khong bao
dam day du quyén bao chira cua bi cdo..

Nhu vay, d&¢ dam bao nguyén tac duoc
xét x(t cong bang, cac chu thé khéc rat khé c6
thé thuc hién dugc. Trong khi d6, véi chirc
nang Hién dinh, va nhiém vu quyén han luat
dinh, cling nhu hé thong t6 chiic va nhan luc
hoan chinh, VKSND sé gop phan bao dam tot
hon viéc thure hién cac nguyen tac co ban trong
TTHS, trong d6 c6 nguyeén tac xét xtt cong bang.

an tién si Luat hoc, Hoc vién Chinh tri qudc gia H6 Chi
Minh, tr.33.
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2. Thuc trang bao dam nguyén tic xét
Xt cong bang thong qua hoat dong kiém sat
xét xtt cac vu an hinh sw ctia Vién kiém sat
nhan dan

Theo s0 liéu bao cdo caa VKSND t6i cao

trong 03 nam két qua thuc hanh quyén cong t6

va KSXX cua VKS cac cap dat duoc nhu sau:
Nam 2021 da thuc hanh quyén cong t6, KSXX
do6i v6i 87.933 vu/157.135 bi cao, da phat hién
nhiéu vi pham va ban hanh 971 khang nghi
phtc tham; ban hanh 203 khang nghi gidm
ddc tham, tai tham trong nam khong dé xay
ra treong hop truy t6, Hoi dong xét xtt tuyén
bi cdo khong pham t0i. Nam 2022 da thuc
hanh quyén cong t6, KSXX d6i véi 93.015
vu/175.853 bi cdo, da phat hién nhiéu vi pham
va da ban hanh 875 khang nghi phtc tham,
ban hanh 132 khang nghi giam doc tham, tai
tham. Nam 2023 toan nganh Kiém sat thuc
hanh quyén cong t6, KSXX d6i véi 96.297
v/180.556 bi cdo. Thong qua cong tac KSXX
da phat hién vi pham va ban hanh 787 khang
nghi phtc thdm, duwoc Hoi dong xét xtr chap
nhan dat ty 1€ 70,6%; ban hanh 117 khang
nghi gidm doc tham, tai tham, dwgc Hoi dong
xét xtr chap nhan dat ty 1& 78%'% Nhu vay,
trung binh hang nam VKSND cac cap da thu
ly thwc hanh quyén cong t6 va KSXX d6i voi
gan 90.000 vu an va khoang 170.000 bi cao &
cac giai doan tir xét xit so tham dén xét x&
phtic tham va giam doc tham, tai tham cac vu
an hinh su.

Trong qua trinh thuc hanh quyén cong t&

va KSXX, VKS cac cap da tich cuc, chu dong
bam sat quy dinh ctia phap luat vé chiic nang,
nhiém vy, quyén han ctia nganh, phoi hop véi
Toa an cac cé’p dé bao dam thuc hién day dua
cac nguyen tac co ban trong TTHS, trong do
c6 nguyén tac xét xt cong bang Thong qua
hoat dong KSXX, VKS cac Cap bao dam tuan
tha day du cac ngi dung cua nguyen tac xét
Xt Cong bang nhu: (i) Bao dam quyén duoc
xét xtr boi Toa an doc lap, (ii) Bao dam quyen
binh dang trudc Toa é&n; (iii) Bao dam quyen
duoc bao chita, quyén suy doan v toi, quyén
dwoc xét xit cong khai, kip thoi... Khi thuc
hién kiém sathoat dong xét xt ciia Toa an, VKS
cac cap da phat hién va ban hanh nhiéu khang

nghi phic tham, giam d6c tham, tai tham' dé

12 B4o cdo tdng két cong tac ndm cac ndm 2021, 2022 va
2023 ctia VKSND t6i cao.

13 Theo d6, nam 2021 ban hanh 971 khang nghi phtic tham
va 203 khéng nghi gidm d6c tham, tai thdm; ndm 2022 ban
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khéc phuc cac vi pham trong qud trinh xét xt
cac vy an hinh sy cta Toa an. Trong nhfrng vi
pham nay ctia Toa én c6 cac vi pham vé bao
dam nguyeén tac xét xtr Cong bang nhu: Toa 4n
chua bao dam day du quyén bao chita ctia bi
cdo tai phién toa ddc biét la cac treong hop bi
cdo thudc dién cé nguoi bao chita bat budc;
Toa an c6 vi pham trong viéc thuee hién quyén
tranh luan doi dap ctia ngroi bao chita, han
ché’hodc rat ngan thoi gian tranh tung clia cac
bén budc tdi va go toi; Mot s6 phién toa véi ly
do ¢ sy han ché vé chd ngdi tham du phién
toa ctia phong xtt 4n va ly do bao dam an ninh
trat tu phién toa ma c6 sy han ché sd nguoi
tham du. Trong do6, ngoai nhitng nguoi dwoc
triéu tap thi chi c6 nhitng nguoi duoc Toa an
gtri the moi moéi duoc tham duy phién toa. Vi
vay chua bao dam quyén duwgc tham gia phién
toa ctia nhfrng ngtr(‘yi tham gia to tung... Tuy
dat duoc cac két qua néu trén nhung trén thuc
t&' viéc bao dam nguyén tic xét x cong bang
thong qua hoat dong KSXX ctia VKS van con
mot s6 han ché, bat cap nhu sau:

Mot la, cac quy dinh cua BLTTHS vé
nguyen tac xét xtr Cong bang va bao dam
quyen duoc xét xtr cong bang con c6 nhung
vuéng mac bat cap nhat dinh nhu: Chua cé
quy dinh riéng vé nguyén tac xét xtr cong
bang, Cac quy dinh bao dam quyén dugc xét
Xt cOng bang, dac biét cua bi can, bi cao con
chua day du, quan trong hon la cac quy dinh
V€ cac quyen dé chua 6 tinh thong nhat voi
nguyén tac xét xit cong bang Ngoai ra, cac
quy dinh vé nhiém vy, quyen han cua VKS
trong thuwre hanh quyen cong to va KSXX van
con nhitng bat cap, chua day da. Dac biét 1a
vai tro ctia VKS trong bao dam quyéh con
nguoi trong xét xtr hinh sy, trong do6 c6 bao
dam quyén duoc xét xtt cdng bang ctia nguodi
bi budc toi.

Hai la, trong thuc tién, van dé dam bao
nguyén tac xét xtt cong bang van con chua
thuc sy duwoc quan tam. Tinh trang bao cdo
&n van con xay ra & mot s6 noi, tai mot s6
vu an; trong xét x cua Toa 4n van c6 nhiing
truong hop nguyén tac binh dang trueoc Toa
an khong duoc bao dam, quyén cong dan bi
xam pham nghiém trong, viéc xét hoi, tranh
tung tai phién toa chuwa day du; danh gia
chting ct thiéu khach quan, toan dién, cd

hanh 875 khang nghi phtc thdm va 132 khang nghi giam
ddc tham, tai thdm; nam 2023 ban hanh 787 khang nghi
phtic thdm va 117 khang nghi gidm ddc tham, tai tham.
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BAO PAM NGUYEN TAC XET XU CONG BANG...

treong hop ho so vu an dwgc diéu tra mot
cach so sai, nhung Toa an chi can ctt vao 1oi
khai cta bi cdo d€ xét xtt, trong khi dé yéu
cau datrala phéi kham nghiém hién truong,
trung cau glam dinh, thu thap vat ching...
dan dén viéc g1a1 quyet vy an khong chinh
xac, ddc biét co treong hop bo lot toi pham
hodc két an oan nguoi khong thuc hién hanh
vi pham t6i; viéc thiec hién chitc nang, nhiém
vu cua Kiém sat vién khi KSXX con nhitng
han ché nhat dinh, chua thyc s thé hién ro
vai tro cua VKS la co quan c6 nhiém vu bao
vé phap luat, bao vé quyén con nguoi, quyén
cong dan trong TTHS.

3. Mot s0 kién nghi, dé xudt ting cuong
bao dam nguyén tac xét xi cong bang thong
qua hoat dong kiém sat xét xtr cac vu an hinh
sut ciia Vién kiém sat nhan dan

Thyec hién chu treong cua Pang, viéc
ddi mai, kién toan td chic va hoat dong cta
VKSND noi chung va hoan thién chitc nang
kiém sat hoat dong tu phap ndi riéng la doi hoi
mang tinh tat yéu, khach quan. D€ tang cuong
hon ntra viéc thuce hién chirc néng KSXX vu
an hinh sy, tir d6 bao dam hon ntra thuc hién
cac nguyen téc co ban trong TTHS trong do co
nguyén tac xét xtr cong bang, tac gia c6 mot s6
kién nghi, d€ xuat nhu sau:

Thiv nhat, vé hoan thién cdc quy dinh cua
phdp ludt cé lién quan

Mot la, can xay duzng diéu luat riéng vé
nguyen tac xét xtr cong bang trong BLTTHS
nam 2015. Theo d6, BLTTHS nam 2015 lan
dau tién ghi nhan “xét xir cong bang” tai Diéu
25. Tuy nhién, noi dung nay duoc quy dinh
cung voi nhung nguyen tac khac la xét xtr
cong khai va xét xtr kip thoi. Véi vai tro quan
trong cua nguyén tac nay, tac gia dé xuat
biéu 25 BLTTHS nam 2015 can tach ra thanh
03 dieu luat véi noi dung chi tiét gom: Pam
bao nguyén tac xét Xtr cong bang trong TTHS;
Dam bao nguyén tac xét xt cong khai trong
TTHS; Dam bao nguyén tac xét xu nhanh
Chong, kip thoi. Riéng d6i véi nguyén tac xét
X0t Cong bang, theo tdc gia can ghi nhan noi
dung ctia nguyén tic nay theo huéng:

“1. Bat ki ngwaz tham gia t0’ tung nao ciing
dwrgc dam bado quyen dwgc xét xir cong bang béi
m@t Toa dn cd tham quyén, ddc Idp, khong thién vi.

2. Nguoi bi bugc i durgc dam bdo quyen bao
chita cong bing, bdo dam quyen suy dodn v t4i va
quyen dwegc tmnh tung cong bang trong qud trinh
Qiai quyét vu an”
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Hai la, tiép tuc hoan thién cac quy dinh
co lién quan dén nguyeén tac xét xit cong bang
nhu: BO sung trong BLTTHS nam 2015 quy
dinh vé * quyéh QIir im ldng cua ngueoi bi budc t61”;
Stta doi cac quy dinh ctia BLTTHS nam 2015
nham bao dam thuc hién nguyen tac tranh
tung, theo d6, can nghién ctru, stra déi cac quy
dinh nham phan dinh ro chitc ndng xét xt¢ ctia
Toa an, va can stra d6i theo huéng Toa 4n nhan
dan khong cé nghia vu chitng minh toi pham
ma chi c6 nhiém vu xét xt, trach nhiém ching
minh t6i pham thudc vé Co quan diéu tra va
VKS. Toa an chi co trach nhiém xac dinh sw
that khach quan cua vu an trén co so cac chitng
ctt do cdc bén dwa ra tai phién toa.

Ba la, can quan triét quan diém va tiép
tuc ghi nhan chiic nang kiém sat hoat dong tw
phép noi chung va KSXX noi riéng trong hé
thong quy dinh phap luat nhu Hién phap, cac
dao luat vé t6 tung, dac biét la BLTTHS. Nhu
trén da phan tich, viéc thuc hién chitc nang
KSXX khong nhung khong tac dong, lam anh
huwong dén nguyén tac tham phan, hoi tham
doc lap, chi tuan theo phap luat ma con gép
phan ho trg Toa an trong viéc dam bao chat
lwong, hiéu qua hoat dong xét xtt, bao dam tot
hon quyén con nguoi, quyén cong dan trong
TTHS. Do d¢, trong thoi gian tdi, viéc stra
ddi, bd sung cac quy dinh phap luat vé vi tri,
chttc nang, nhiém vy, quyén han caia VKSND
ngoai cac quy dinh vé thuc hanh quyén cong
t0 can tiép tuc ghi nhan chirc ndng, nhiém vu,
quyen han trong kiém sat hoat dong tu phap,
dac biét la hoat dong KSXX. Diéu nay cling
la phtu hop véi quan diém cua Dang vé tiép
tuc xay dung Nha nuéc phap quyén xa hoi
chu nghia Viét Nam, trong d6 c6 quan diém
veé tang cuong co ché kiém soat quyén liec nha
nudc, dic biét la kiém soat quyén tu phap'™.

Bén la, quy dinh cu thé hon vé ndi dung
hoat dong KSXX. Theo quy dinh ctia phap luat
hién hanh, chttc nang KSXX duoc tién hanh
dGng thoi véi chitc nang thuc hanh quyén
cong t6. Luat T6 chirc VKSND va BLTTHS
quy dinh sy c6 mat bat budc ctia Kiém sat
vién tai phién toa hinh su. Trong qua trinh t6
tung tai phién toa, VKS c¢6 hai vai tro 10 rét:
(i) La co quan ¢6 nhiém vu kiém sat hoat dong

14 Pao Tri Uc (2022), Ting cuong vai tro ciia Vign kiém sit
nhin din trong kiém sodt quyén lic nha nwéc, kiém sodt
quyén tw phdp, https://kiemsat.vn/tang-cuong-vai-tro-
cua-vien-kiem-sat-nhan-dan-trong-kiem-soat-quyen-
luc-nha-nuoc-kiem-soat-quyen-tu-phap-63956.html,
truy cap ngay 29/8/2024.
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xét xit d€ khong xay ra_treong hop vi pham
phap luat trong xét xtr dan dén phan quyet sai,
(ii) Béng vai tro la mot bén trong vu an d6. Vi
vay, trong boi canh can tang cuong tinh chat
tranh tung cta TTHS ndi riéng di d6i voi yéu
cau xay dung co ché’kiém soat quyén luc Nha
nudc da dugc thé hién trong Nghi quyét Dai
hoi XI cua Pang va Nghi quyét s6 27 ctia Ban
Chap hanh Trung wong Pang khoa XIII thi
quy dinh cua phdap luat hién hanh vé tiép tuc
duy tri nhiem vy, quyen han ctia VKS trong
KSXX van phu hop véi ly ludn va thuyec tién.
Do d¢, dé tiép tuc tang cuzong vai tro KSXX
cua VKS trong BLTTHS va bao dam nguyén
tac xét xtt cdng bang can coi viée dua khang
nghi khong chi la quyén cua VKS ma con la
trach nhiém cua VKS khi thay c6 can ct phap
ly cho viéc dua ra khang nghi d6i véi ban an
va quyét dinh ctia Toa an.

Thir hai, ndng cao chdt lwong cong tic cua
VKS tai phién toa

Dé gbép phan bao dam nguyén tac xét xtr
cong bang trong TTHS thong qua hoat dong
KSXX cta VKS, VKS cac cap can tich cuc, cha
dong thuc hién cac giai phdp sau dé€ nang cao
chét lwong cong tac cua VKS tai phién toa:

- Nang cao chat luong thye hanh quyén
cong to va KSXX cua Kiém sét vién tai phién
toa hinh sy so tham, bao dam tranh tung dan
cht voi nguoi bao chita va nhﬁ’ng ngu’(‘)i tham
gia to tung khac. Hoat dong nay sé gop phan
tang cuzong bao dam thuc hién t6t nguyén tac
xét xtt cong bang trong TTHS;

- Tang cuong kiém sat thoi han chuan bi
xét xit, thoi han tam giam dé xét xt... Tang
cuong trach nhiém cua Kiém séat vién trong
hoat dong tranh luan, d6i dap tai phién toa;

- VKS céc cap can quan triét chi dao Kiém
sat vién vé ky nang tng xw tai phién toa phu
hop theo Quyét dinh s6 46/QD-VKSTC ngay
20/02/2017 ctia VKSND t6i cao vé€ tng xtt ¢d
van hda, bao dam ton trong sy di€u khién cua
chu toa, cua nhitng nguoi tham gia td tung
phién toa;

- Tang cvong nang lyec phat hién vi pham
phap luat dé khang nghi phtc thdm, giam
doc tham, tai tham va bao vé khang nghi
phtic tham, giam do6c thdm, tai tham cta VKS
tai cac phién toa phuc thdm, giam doc tham,
tai tham. Dong thoi, chu trong nghién ctru
nhitng vu an co6 khémg cao kéu oan, xin giam
nhe hinh phat, g1am boi thuong thiét hai, xin
huong an treo, xin mién trach nhiém hinh
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st hodc mién hinh phat. biéu néy gop phan
bao dam tot hon quyen ctia ngu’cn bi budc i
trong d6 c6 quyén duoc xét xit cong bang ctia
ho tai phién toa./.
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