CAN CU DANH GIA TINH HOP PHAP CUA QUYET DINH HANH CHINH:
NGHIEN CUU QUY DINH PHAP LUAT TRUNG QUOC, NHAT BAN
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Tém tit: Tinh hop phép cia quyet dinh hanh chinh (QDHC) la mét ni dung co ban cua lugt
hanh chinh hién dai dwoc nhiéu quoc gia trén thé gidi ghi nhan. Thuc tién quan 1y nha nudc 6 nude
ta cho thdy nhiéu QbHC dugc ban hanh chua bao dam tinh hop phup Bai viét tdp trung nghlen
cttu quy dinh ciia mot sé quoc gia vé can cif ddnh gm tinh hop phap cia QDHC, tir do kién nghi xdy
dung Ludt Ban hanh QbHC. Két ‘qud nghién ciiu cho thdy, mgt s6 quy dinh trong Dy thao Ludt
Ban hanh QDHC can dwgc sita d6i dé'bao ddm cin cif ddnh gid tinh hop phdp ciia QDHC phii hop
v6i thyc tien quan ljf nha nudc 6 nuwoc ta trong giai dogan hién nay.
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CRITERIA FOR ASSESSING THE LEGALITY OF ADMINISTRATIVE DECISIONS:
COMPARATIVE RESEARCH ON CHINESE AND JAPANESE REGULATIONS
AND ORIENTATIONS FOR VIETNAM

Abstract: The legality of administrative decisions constitutes a fundamental principle of
modern administrative law and is recognized by many countries worldwide. In practice, state
management in Vietnam has revealed that numerous administrative decisions are issued without
fully ensuring their legality. This article focuses on studying the provisions of selected countries
regarding the criteria for assessing the legality of administrative decisions, with a view to making
recommendations for the development of Law on the Promulgation of Administrative Decisions.
The research findings indicate that a number of provisions in the Draft of this Law need to be
amended to ensure that the criteria for evaluating the legality of administrative decisions are

appropriate to the practical realities of state management in Vietnam currently.
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Dit van dé

QDHC la phuong tién chu yéu d€ thuc hién
chttc ndng quan ly hanh chinh nha nudc. Mot
trong nhing yéu cau xay dung Nha nuwdc phap
quyén xa hoi chu nghia la bao dam tinh hop
phap, hop hién ciia QPHC. Viéc ban hanh QPHC
bat hop phap khong chi anh hudng truc ti€p dén
tinh dong bo, thdng nhat ctia hé thdng van ban
phap luat ma con xam hai dén quyén va loi ich
hop phap cua d6i tuong quan ly. Nhiéu qudc gia
da ban hanh dao luat riéng dé diéu chinh van
dé nay, chang han nhu Cong hoa lién bang Dric,
Nhat Ban, Han Quéc, Hoa Ky ban hanh “Luat
Thu tuc hanh chinh”; Na Uy, Ha Lan, Dan Mach
ban hanh “Luat Hanh chinh cong”. Viét Nam
dang du kién xdy dung mot van ban quy pham
phap luat chuyén biét d€ diéu chinh viéc ban hanh
QDHC. Do d¢, viéc nghién cttu cac quy dinh ciia
cac qudc gia dé€ k& thira cho phit hop véi thuec tién
quan ly hanh chinh ¢ nudc ta la rat can thiét.
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Bai viét lya chon Trung Qudc va Nhat Ban
la hai qudc gia tiéu biéu dé€ nghién ctu xuat
phét tit nhitng nguyén nhan sau: (i) Trung
Qudc la quoc gia ¢d nhiéu diém twong dong
v6i Viet Nam trong viéc ghi nhan cac phuong
thure giai quyét tranh chap hanh chinh lién quan
dén QDHC thong qua khiéu nai va khoi kién
hanh chinh; (ii) Nhat Ban dé cao vai tro tw dinh
doat va tu chiu trach nhiém truedc phap luat
cuia chu thé quan ly hanh chinh trong viéc ban
hanh QPHC, day cling la yéu cau d6i méi nén
hanh chinh & nuwéc ta hién nay. Mbi quéc gia
déu mang lai nhitng kinh nghiém quy bau dé
Viét Nam tham khao trong qua trinh xay dung
phap luat vé QDHC phu hop vdi yéu cau cta
hoat dong quan ly hanh chinh nha nudc trong
ky nguyén phat trién.
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